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[{1.] Though a trust in land need not be created in writing, yet, to take the case 
out of the Statute of Frauds, it must be proved by writing, and parol testimo- 
ny is inadmissible for that purpose. 

[2.] Whenever a case of fraud is made by the bill, parol evidence will be ad- 
mitted for the purpose of establishing that case. But the facts upon which re 
lief is prayed, on the score of fraud, must be plainly, fully and distinctly al- 
leged. 

[3.] Even incases of fraud, parol evidence is not regarded with favor; and the 
Court will not act upon it if it be not strong and irrefragable, particularly 
where there has been long acquiescence on the part of the complainants. 


[4.] To justify the specific execution of a parol agreement, its terms and con- 
ditions should be precisely stated. If the contract, which is sought to be per- 
formed, is vague and uncertain, or the evidence does not support it, Equity 
will not enforce it. 


[5.] Ifa testator has affected to dispose of property, which is not his own, and 
has given a benefit to the person to whom that property belongs, the devisee 
or legatee accepting the benefit so given to him, must make good the testator’s 
attempted disposition. For the doctrine of election, is, that he who accepts a 
benefit under a deed or will, must adopt the whole contents of the instrument, 
conforming tv all its provisions, and renouncing every right inconsistent with it. 


[6.] A Court of Equity will not decree the cancellation of conveyances, where 
any thing has been received, until re-payment is made. 
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In Equity, in Crawford Superior Court. Before Judge Fioyn, 
February Term, 1848. 


The facts are incorporated into the opinion of the Couit. 
Hunter & Brake, for plaintiffs in error. 


Mr. Hunter, for the plaintiffs in error, made the following 
points : 


Ist. In this case, there is a prayer for specific and general re- 
lief. Complainant is only entitled, under general prayer, to such 
relief as in consistent with the case made, and the special prayer. 
2 Kelly, 413. 1 Dan, Ch. Pr. 220, ’2. 

2d. Parol evidence is inadmissible to contradict or add to the 
terms of a deed, and to create a trust in land, especially after the 
death of the nominal purchaser. Hovenden on Frauds, 87. 1 
Hen. BI. 659. 1 Cox, 15. Sugden on Vendors, 170,207. 2 Bro. 
Ch. R.115. Roberts on Frauds, 99 7 Vesey, Jr.211. 13 Mass. 
R.443. 1/3. Ch. R. 339, 425, 273, 593. 1 Bay R.461. 6 J. 
R. 21. . 

Ebenezer Duffey’s heirs bound by recitals in his deed to Daniel 
Duffey. 9 Wend. 209. 1 Green. 26,’7. 1 Kelly, 550. 4 Price, 
453. 1. Ch. R. 329. 1 Bacon, 165. 

Parol evidence is inadmissible to establish the agreement set 
up in complainant’s bill, on the ground of dmplied trust; this case 
not making such a trust, and the bill not praying a declaration of 
trust, but the specific performance of the alleged parol contract 
to re-convey said premises at the death of Daniel Duffey. 1 
Green, 304. ‘Totake a parol contract to convey land out of the 
Statute of Frauds, on the ground of fraud, the fraud must not be 
constructive but actual; and it must be in the making of the in- 
strument, for no resulting trust can arise upou any thing which 
takes place after the making of the deed, or other instrument. 1 
Henry Blk.659. 3 Vesey, Jr. 696, 713, (note.) 1 J. Ch. R. 429. 
2do.404. S5do.1. 2 Kelly, 296. 

3d. A parol agreement to convey land, will not be enforced in 
Equity, where the agreement is denied by the answer to com- 
plainant’s bill, and the Statute of Frauds relied upon as a de- 
fence. 2 Story’s Com. 59, 60. 1 Vernon, 151. 6 Vesey, Jr. 12. 
The deed from Ebenezer to Daniel Duffey, is no evidence of the 
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agreement charged in complainants bill, and the only evidence 
that a deed was taken in pursuance of said agreement, isthe par- 
ol declarations of Daniel Duffey himself, which, as I have already 
shown, are inadmissible. The agreement set up must first be es- 
tablished according to law, and that this deed was taken in pur- 
suance of said agreement. 2 Story’s Com.66,’9. 1 Bacon, 181, 
"7. Roberts on Frauds, 105, 115. Mitford’s Ch. Pl. 329. 

4th. A Court of Equity will not decree the specific perform- 
ance of a parol contract to convey land, when it has no means of 
carrying it into effect; where the terms of the contract are not 
clearly stated, nor of any agreement other than the precise agree- 
ment set up by complainant’s bill. Roberts on Frauds, 106, ’7. 2 
Vesey, Jr. 242,74. 6 Vesey, Jr. 328. 3 Vesey, Jr. 713, (note.) 
3 Merivale, 451,’4. 2 Dan’l’s Ch. Pr. 248. 2 Story’s Com. 69, 
71, 5,9, 743. 7 Vesey, Jr. 30. 1J. Ch. R. 273, 593. 

5th. This is a case of election as to all the complainants, and 
the Court below erred in deciding that it was a case of election 
only, as to John W. Duffey. The rule in Equity is, that a party 
taking a benefit, although it be but a contingent benefit, under a 
will, must conform to all of its provisions, and cannot claim, un- 
der and against the will at the same time; and if hé has, by. un- 
equivocal acts, elected to abide by the will, he cannot afterwards 
dispute its provisions; but if he elects to insist on his independ- 
ent title to property canveyed by the will, to a third person, he 
must make compensation out of the legacy bequeathed to him by 
the will, to the disappointed devisee. 2 Story’s Com. 353 to 360. 
2 Vesey, Jr. 372, 562, 693. 1 Vesey, Jr. 523. 13do. 220,’8. 2 
Maddock’s Ch. R. 47, 1 Swanston, 381, 413, 25. 2 Schoales & 
Lefroy, 133. Hovenden on Frauds, 108. 1 Kelly, 501, 10. 

6th. The deed from Eben. to Dan. Duffey, ifset aside in Equity, 
upon the ground of fraud, the rescision will be made only upon, the 
condition that complainants pay tothe estate of Dan. Duffey what 
is equitably due said estate from Ebenezer Duffey, deceased. 1 
J. Ch, R.478. 1 Story’s Com. 337. 3 Vesey, Jr. 170. 1 do. 215. 
1 Vernon R. 100, 237. 2 Swift, 74. 1 Story’s Com. 81, ’2. 
19 Vesey, Jr.129. 2 Comyn, 473. 1 Ver.480. 2 Story’s Com. 
6, 7 

7th. Where, at the hearing, a complainant fails to make out his 
case, as stated in his bill, or from defect of proof, or otherwise, 
shows that he is not entitled to recover, it is the duty of the Chan- 
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cellor to charge the jury that he is not entitled to recover. 2 Ve- 
sey, Jr. 242. 5 do.457. 7 do. 30. 14 J. R. 516. 2 Story’s 
Com. 748, ’4. Uponthese grounds and authorities, we contend 
that the judgment of the Court below is illegal, and should be 
reversed. 


A. Hammnonp, for defendant in error, cited and commented on 
the following authorities. 


1 Porter, 328. 1 Fairfield, 1, 23, 24. 1 John. Ch.582. 2 do, 
406. 1 Green. Ev. §266. 7 Pick. 533. 4 Kent’s Com. 305. 1 
Lomaz, 202,’3. 1 Powell on Mort. 151, a. 3 Mason’s C. C. U. 
S.301. 15 Mass. R. 203. 12 do. 107. 1 Washington, 21. 2 
Atkyns, 256. 1 Paige's C. Rep. 152. 14 Vesey, 215, 234, 243. 
1 Murphy, 116, 141. 1 Story’s Eq. J. §§239, 251. 2 Story’s Eq. 
§1097. C.on Contracts, 29. Clanceyon M. W. 249. 3 Mylne & 
Craig,171. 1 Phillips’ Ev. 578, notes, 1033. 3 Kelly, 256. 


By the Court—Lumpxin, J. delivering the opinion. 
y - 


In 1827, one Ebenezer G. Duffey, being the owner of 3033 
acres of land, to-wit: lot No. 254, and one half of lot No. 255, 
in what was originally Houston, now Crawford county in this 
State, conveyed the same, by deed, to Daniel Duffey, his father. 
The only consideration mentioned in the deed, is the sum of 
$1000, which the bargainer acknowledges to have received as 
payment in full for the land, and immediately follows a clause, 
exonerating the bargainee therefrom. Shortly after the purchase, 
Daniel Duffey went into possession and remained on the land 
till his death, in 1838, and having devised the land by his will to 
his son, Jesse Duffey, who was living with him on the premises, 
the devisee continued in the occupancy till October, 1839, when 
he died intestate. His administrators took possession, and have 
held the land ever since. In 1845, Stephen G. Cotten and Cath- 
arine, his wife, formerly Catharine Duffey, widow and relict of 
Ebenezer G. Duffey, filed their bill in the Superior Court of 
Crawford county, in which they seek to recover one half of this 
land, together with a moiety of the rents, issues, and profits since 
the death of Daniel Duffey. And it is upon the final trial of this 
bill, that the errors complained of are alleged to have been com- 
mitted. 
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As preliminary to the examination and right adjudication of 
the questions presented in the record and bill of exceptions, it is 
important, nay, indispensably necessary, to ascertain, and define 
accurately, the nature and wbject of the bill filed by Cotten and 
wife. And the principal difficulty we have had to encounter, was 
to satisfy ourselves with certainty on this point. Is it a bill for 
specific performance? Oris it brought to declare a resulting trust? 
After the most patient and careful inquiry, our conclusion is, 
that the design of this proceeding is the execution of a parol dec- 
laration of a trust in the remainder of this land, after the fruition 
and termination of the life estate of Daniel Duffey. It addresses 
itself to the conscience of the defendants, to wit: The legal rep- 
resentatives of the estates of Daniel and Jesse Duffey, to dis- 
cover the trust agreement—it prays the performance of this agree- 
ment. In corroboration of this view, we may refer to the char- 
acter and capacity in which the complainarits come into Court. 
It is not as the heirs at law of Ebenezer G. Duffey, to whom this 
land would descend by operation of law, in the event of the deed 
from Ebenezer G. to Daniel Duffey, being set aside on the ground 
of fravd. Butthey apply, as before stated, as remaindermen in 
trust, asking to have the secret trust between the father and the 
son, executed in their behalf. So far from repudiating the deed 
of Daniel Duffey, on account of the fraud in its inception and pro- 
curement, they set up this conveyance. They concede that un- 
der and by virtue of it, Daniel Duffey had a good estate for and 
during the term of his natural life, and they expressly waive cal- 
ling upon his executors for an account of the rents, issues, and 
profits which accrued previous to his death, They demand that 
by a decree in Chancery, the parol trust may be executed. 

[1.] Parol testimony was offered to establish this trust, or rath- 
er to engraft it upon the deed. It was objected to by the solici- 
tor of the defendants, but allowed by the Court; and this is the 
first error complained of. Now if we are right in the view we 
have taken of the nature and object of this bill, it fixes conclu- 
sively the law of this case, for the 7th sect. of the Statute 29 Car. 
TI, c. 3, (usually called the Statute of frauds,) enacts, “ That all 
declarations or creations of trusts or confidences of any lands, ten- 
ements, or hereditaments, shall be manifested or proved by wri- 
ting, signed by the party who is by law enabled to declare such 
trust, or by his last will in writing, or else shall be void.” If the 











eRe RRNA 











346 SUPREME COURT OF GEORGIA. 





Miller aud others vs. Cotten and others. 








position assumed, therefore, be tenable, the testimony adduced 
was inadmissible. 

The 8th section exempts from the operation of the Act, trusts 
arising or resulting by the implication or construction of law. 
What then are resulting trusts, which before the Act were dispo- 
sable by a bare declaration by parol, and are considered since its 
passage on the same footing ? They were said by Lord Hard- 
wick, in Lloyd vs. Spillet, 2 Atkins, 148, 150, to arise on three 
cases ; first, where the estate is purchased in the name of one 
person, but the money paid for it is the property of another. 
Secondly, where a conveyance is made in trust, declared only as 
to part, and the residue remains undisposed of, nothing being 
declared respecting it. And thirdly, in certain cases of fraud. 
In all these cases, parol evidence is admissible, to establish the 
collateral facts, from which a trust may legally result, though re- 
ceived with great caution. Mr. Roberts, in his Treatise on 
Frauds, p. 97, seems to think that the Chancellor must have been 
incorrectly reported, in his classification of resulting trusts. At 
any rate, he shows conclusively, that the cases of constructive 
trusts, or such as arise by operation of law, are almost innumer- 
able. With this controversy, however, we have nothing to do at 
present. 

[2.] We fully recognise the doctrine then, that a Court of Eq- 
uity will not permit the Statute of frauds, to be set up as a de- 
fence by a party infected with fraud; and ‘that parol trusts of 
real estate, may be established in direct contradiction to the Stat- 
ute, on the ground of fraud. And, that whenever a case of fraud 
is made by the bill, parol evidence will be received for the pur- 
pose of sustaining that case, even though the effect of such evi- 
dence be, to alter or vary a written instrument, and although the 
benefit of the Statute be insisted upon by the defendant. For, 
as was said by Lord Thurlow, “ The moment you impeach a 
deed for fraud, you must either deny the effect of fraud on a 
deed, or you cannot but be under the necessity of admitting par- 


ol evidence to prove it.” Shelburne vs. Inchinquin, 1 Bro. C. C. 


350. 
But in all such cases, the bill must contain allegations of fraud, 


Many precedents might be cited in support of this principle. 
Let one or two suffice. Tvruham vs. Child, 1 Bro. C. C. 93, was 
a bill filed to redeem, suggesting that it was part of the agree- 
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ment that it should be redeemable, but the agreement left out of 
the deed, on the idea that if inserted, the transaction would be 
usurious. Parol evidence offered to this, but not admitted to con- 
tradict the deed, not being charged to have been omitted by fraud. 
By the Lord Chancellor, “ Whether this question arises upon the 
Statute, or at Common Law, I do not see much difficulty. The 
rule is perfectly clear, that where there is a deed in writing, it 
will admit of no contract that is no part of thedeed. Whether it 
adds to or deducts from the contract, it is impossible to intro- 
duce it on parol evidence. It is contended to be the general au- 
thority of a Court of Equity to relieve in cases of fraud, trust, 
accident or mistake; aud that this applies to agreements as well 
as to other subjects. This must always clash with the argument 
drawn from the Statute. It is admitted, that the deed will bind 
if no fraud is committed, but objected, that where fraud interferes, 
there the evidence may be introduced. The objection is found- 
ed on a great deal of wisdom and good sense. But the question 
is, if it were always to be admitted, whether it would not be sub- 
versive of justice? The Court has held that it would. If the 
agreement had been varied by fraud, the evidence would have 
been admissible. The argument, then, must be to impute fraud 
to the party. Here there was no intention that the agreement 
should make any part of the instrument. If the bill afforded a 
proper allegation, it would then be time enough to consider the evi- 
dence; but certainly there is no fraud stated on the face of the bill. 
The bill does not go to destroy, but to affirm and reform the contract. 
It must be dismissed.” 

So, in Portmore vs. Morris, 2 Bro. C. C. 219, the question be- 
ing upon the admissibility of parol evidence of the agreement, 
that the annuity should be redeemable, His Honor, said, “ Be- 
fore the Statute of frauds, parol evidence could not be admitted 
to contradict written agreements, except in very particular cases 
indeed; and after, deeds were under the same rules. If fraud 
was imputed, it might be done here, but it is dangerous to depart 
from deeds. It might be the intention, that the annuity shoul 
be redeemable, but I can only get at it by demolishing one of 
the foremost rules of law ; therefore, I reject the evidence.” 

In Haynes vs. Hare, 1 H. Black. 664, Lord Loughborough, af- 
ter commenting on the case in second Brown, remarks, “ It is not 
necessary to cite any case to prove the proposition, that parol ev- 

VOL. V. 44 
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idence of a parol communication between the parties, ought not 
to be received to add a term, not inserted in the specific agree- 
ment which they have executed; and for the plain reason, that 
what passed between them in that communication, may have been 
altered and shifted in a variety of ways; but what they have sign- 
ed and sealed, was finally settled. It would destroy all trust; it 
would destroy all security, and lay it open, unless the parties are 
completely bound by what they have signed and sealed. There 
is nothing so dangerous, as to permit deeds and conveyances, af- 
ter the death of the parties to them, to be liable to have new 
terms added to them, on the disclosure of witnesses who can 
meet with no contradiction.” 

The facts of this case strikingly illustrate the correctness of 
the foregoing observations. Aware of the rule that Courts look 
with great jealousy upon all transactions entered into with per- 
sons in imprisonment, or under terror or apprehension, the 
complainants sought to prove, and successfully too, that the deed 
of conveyance from Ebenezer to Daniel Duffey, was procured 
while the former was in jail, in Jones county, waiting his trial for 
murder. One witness swears positively, that the father admitted 
that such was the fact. Unfortunately, however, there is record 
evidence of the impossibility of this statement being correct. 
Young Duffey was sentenced tothe Penitentiary, on the 2d of 
May, 1827 ; the certificate of the keeper shows that he was com- 
mitted on the 5th, and the deed bears date the 14th of July; 
more than two months thereafter. r 

Another witness testifies, that the reason assigned by Daniel 
Duffey, for wishing te get a title to the land, was, his fear that 
Smith & Jones, the attorneys of his son, would get it for their 
fees. Whereas, one ofthese gentlemen, still in life, whose char- 
acter for truth is above reproach, and whose memory could hard- 
ly be at fault respecting a transaction in which he was so deep- 
ly and directly concerned, swears that Daniel Duffey himself, 
paid the counsel of his son for his defence in the criminal prose- 
cution, $1100! We can but be struck with the exact identity 
between this sum, and the consideration specified in the deed. 

How frail and fallible is memory! History records a few ex- 
amples, of men of whom it may be said, that whatever know!- 
edge they acquired, either sensible or intellectual, remained as 
indelibly fixed upon their minds, as if it were engraved ona rock. 
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Seneca reports of Hortensius, that he could repeat at night, the 
prices and purchasers of every article sold at auction throughout 
the day; and of himself, that he repeated two thousand names in 
the same order in which they were spoken to him; and it is told 
of Cyrus, that he could salute all the soldiers in his vast army by 
their names, respectively; and of an Englishman, that he recited 
verbatim, one of Voltaire’s great poems, from having heard it 
read once by its author to Frederick of Prussia. But these are 
rare instances. Usually, the impressions made on the memory 
resemble much more the traceless track of the arrow through 
the air, than the enduring hieroglyphics upon the pyramids and 
obelisks of ancient Egypt. Many memories are mere seives, 
And I would sooner trust the smallest slip of paper for truth, 
than the strongest and most retentive memory, ever bestowed on 
mortal man. I once preferred a claim in behalf of one of the fron- 
tier settlers of middle Georgia, for revolutionary services, render- 
en as a guide to the American army in its retreat before Corn- 
wallis. He was a preacher of the gospel, and one of the best 
men I ever knew, and so reported and esteemed among all his 
acquaintances; but it was pretty well ascertained, that he was at 
the time several miles distant from the theatre of his fancied 
achievement. Things are told to persons, till they verily believe 
that they witnessed them; and we repeat events until we are 
ready to swear, in the utmost sincerity, that we are spectators of 
their occurrence. 

Mr. Greenleaf, in his treatise upon the law of evidence, re- 
marks: “ With respect to all verbal admissions, it may be ob- 
served that they ought to he received with great caution. The 
evidence, consisting, as it does, in the mere repetition ot oral 
statements, is subject to much imperfection and mistake; the par- 
ty himself, either being misinformed or not having clearly ex- 
pressed his own meaning, or the witness having misunderstood 
him. It frequently happens, also, that the witness, by uninten- 
tionally altering a few of the expressions really used, gives an ef- 
fect to the statement completely at variance with what the party 
did actually say.” 1 Green. Ev. 233. 

In Law vs. Merrills, 6 Wend. 277, Chancellor Walworth ob- 
serves: ‘‘ Evidence to establish a fact by the confessions of the 
party, is the most dangerous that can be admitted ina Court of 
Justice, and the most liable to abuse. Although a witness is per- 
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fectly honest, it is impossible, in most cases, for him to give the 
exact words in which an admission was made. And sometimes, 
even the transposition of the words of a party, may give a mean- 
ing entirely different to that which was intended to be conveyed 
to the witness.” 

Mr. Justice Sutherland, in Martin vs. Martin, 1 Wend. 652, 
says: “It has often been said, both by Judges and elementary 
writers, that proofs of the declarations or confessions of parties, is 
the most unsatisfactory species of evidence, on account of the fa- 
cility with which it may be fabricated, and the impossibility of 
contradicting it; and because the slightest mistake, or failure of 
recollection, may wholly alter the effect of the declaration.” 

It has been the constant policy of this Court since its organiza- 
tion, to limit and restrict, as much as possible, parol testimony, 
when it interferes with written evidence. And we have been in- 
duced to made these general observations and quotations, not 
merely to sustain and justify our course, but to suggest, also, 
whether further legislative reform might not be beneficially ap- 
plied in this behalf. We would venture respectfully to recom- 
mend Lord Tenterden’s bill for rendering a written memoran- 
dum necessary to the validity of certain promises and engage- 
ments, to the consideration of the law making power. Experi- 
ence has tested and demonstrated its wisdom. 

In constructive frauds, such as in transactions with an expec- 
tant heir, or between guardian and ward, trustee and cestui que 
trust, or attoruey and client, the relation between the parties is 
of itself, sufficient to raise the presumption against the propriety 
of the transaction, so as to throw upon the parties who endeay- 
ored to support it, the burden of establishing its validity. Hill 
on Trustees, 166. And there are contracts between parent and 
child which stand on the same principle. 1 P. Wms. 639. But 
there are cases where the law, in its tenderness, considers the 
party as not a free agent, or capable of protecting himself, but 
standing 2m vinculis. And the maxim is, guod alias bonum et jus- 
tum est, si per vim vel fraudem petatur malum et injustum efficeter. 
3 Co. R. 78. 

No such case is made in this bill, and hence, no such presump- 
tion arises as in that class to which we have refered, to dis- 
place the claim of Daniel Duffey, in whom the legal title to this 
land exists, on the score of actual fraud. The bill should not on- 
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ly have made a proper case, but have been brought by proper par- 
ties, to wit: the heirs at law of Ebenezer T. Duffey. 

[3.] But even then, this parol evidence would not be regarded 
with favor, and the Courts could not act upon it unless it be 
strong and irrefragable. 1 Bro. C.C.341. 6 Ves. 334. Orif it 
be contradicted or contravened by other testimony. 3 Ves. 154. 
Especially after the lapse of some eighteen or twenty years, since 
the conveyance was executed. “ A Court of Equity, which is nev- 
er active in relief against conscience and the public convenience, 
has always refused its aid to stale demands, when the party has 
slept upon his rights and acquiesced a great length of time.” By 
Lord Camden, in Smith vs. Clay, 3 Bro. C. C. 639, n. 

There are cases, I know, where persons have obtained con- 
veyances of property, upon a parolassurance that they would dis- 
pose of it, either wholly or partially, in a particular way, and 
Courts of Equity have compelled the performance of such en- 
gagements. Prec. Chan. 3. 2 Atk.987. Sim.649. 1 Atkins, 5 
447, 2 V. & B. 262. 2 Vern. 99. Ib. 559. But by looking 
into these cases, it will be found that they all proceed upon the 
original fraudulent intent of the party, and he is for that reason 
treated as a trustee for the person, whom he has thus, by some 
misrepresentation, or concealment of facts, or both together, in- 
duced to execute the instrument. Such is not the case now un- 
der consideration. The charge in the bill, and the only com- 
plaint, is that Daniel Duffey, after entering upon the land, by 
virtue of his deed, and enjoying it during his life—failed at his 
death to convey it to the widow and child of his son, in fulfilment 
of his parol agreement to that effect. We think that the testimo- 
ny should have been excluded. We have read it carefully, and 
are further of the opinion, that even if the evidence were admis- 
sible, it is so loose as to be wholly insufficient to establish such a 
trust as a Court of Equity will recognise and enforce. 

But if we are wrong on this point, and it is human to err, there 
are other serious, if not insurmountable obstacles to be overcome 
before the complainants are entitled to a decree. 

[4.] A bill for the specific performance of a contract, or execu- 
tion of an alleged agreement, should be so definite and precise in 
its terms, as that neither party can reasonably misunderstand 
them. If the contract set forth be vague and uncertain, or the 
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evidence to establish it be insufficient, a Court of Equity will not 
interfere to grant relief. 

In Mortimer vs. Orchard, 2 Ves. 243, the Lord Chancellor 
says, “ This case does not turn upon how far a written agree- 
ment, not according to the Statute, which is only a parol agree- 
ment, shal] be established, The bent of my mind is strongly in 
favor of the wisdom of the Statute. I am, therefore, rather against 
the cases which have trenched upon it. But this is not that sort 
ofacase. The plaintiff has prayed specific performance of a giv- 
en agreement, set out in his bill, of which he has given evidence 
in writing, which makes it no more than a parol agreement; but 
the parol agreement proved is quite different. The decree upon 
the prayer of this bill is impossible, for then, I must decree con- 
trary to the evidence for the plaintiff.” 

In Bromley vs. Jeffries, 2 Vernon, 416, the Court, upon the 
hearing, refused to decree specific performance of the contract, 
fromthe uncertainty of it. And in Colson vs. Thompson, 2 Wheat. 
336, the Court say, “ The allegations in the bill in relation to this 
agreement which is sought to be specifically executed, are whol- 
ly unsupported by the evidence in the cause. This defect injthe 
proof, would seem to be fatal to the pretensions of the complain- 
ant. The contract sought to be specifically performed, ought to 
be certain and precise in its terms, and proved as laid.” 

Now, how stands this case? The bill alleges that the terms 
of the agreement were, that Daniel Duffey, “at his death, would 
re-convey the land to complainant, Catharine, and her son John 
Wesley Duffey, by such legal instruments that they should have 
a home during his life, and be supported thereafter out of said 
land, whether the said Ebenezer was condemned or acquitted.” 
I repeat, this is the agreement stated in the bill, and however 
vague and indefinite, nevertheless, had it been supported by the 
proof, specific performance might possibly have been decreed. 
But what is the contract proven? Woodard swears that Dan- 
iel Duffey frequently visited his father’s house, and repeatedly 
mentioned to him, and in his hearing, what property the widow 
of his son Ebenezer was entitled to; and he recollects of his enu- 
merating, among other things, several negroes, and the land on 
which they were then living together, in Crawford county, the 
same which is in dispute. He thinks Daniel Duffey’s object in 
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speaking to him of the property of the widow, was to induce 
witness, who was a young man, to address her. 

It would appear from the evidence of Woodard, that the inter- 
est in the land was vested exclusively in the widow, and not in 
her and her son, as joint tenants. 

Thomas Thweat testified that Daniel Duffey requested him to 
advise his son Ebenezer, to make him a deed to the land; that 
his object was tosecure a home for himself during his life, and that 
he did not intend to take the land from the family or wife of his 
son; that he wished to live in the house with them, and that he 
intended the land for them after his death. 

William C. Osborne swears, that Daniel Duffey, after taking 
possession of the land, informed him that his object in taking 
titles, was to prevent his son from deeding the land to James 
Smith and Seaborn Jones, his lawyers in the State case. “The 
promise upon which he procured the deed, was that he, Daniel, 
would retain the property while he lived, and that at his death 
it should accrue to, and become the property of Ebenezer’s 
wife.” 

I would ask, does the bill or the evidence, set forth the true 
agreement? And which portion of the testimony? For it will 
be perceived that the witnesses are not only at variance with the 
bill but with one another. No decree, we respectfully contend, 
could be rendered under such circumstances. 

How forcibly and triumphantly does this conflict and confusion 
of recollection vindicate the value and policy of the Statute. 

Eleanor Downing, whose intimacy in these families, gave her 
every facility for knowing the truth of the matters about which 
she speaks, testifies that Daniel Duffey gave to his son, Ebenezer, 
four negroes, and other necessary things for house-keeping—that 
she frequentiy heard Ebenezer say, that his father had paid his 
lawyers for defending him against the prosecution for murder, 
and that he had paid for the land in dispute. That he got nothing 
by his wife, except a cow and calf, and a little household furni- 
ture. That all he had, his father gave him. And yet, under 
these circumstances, some loose declarations of the old gentle- 
man’s, are seized upon as to his intentions respecting this proper- 
ty, and the attempt is made to deduce from them a technical 
trust. To do so, in the language of Chancellor Kent, “ would 
be injurious to that freedom of intercourse, and to the operation 
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of those kind and generous affectious, which ought to be cherish- 
ed in the circle of the domestic affections.” 
[5.] But there is one other point in this case, which it may be 


weil enough ¢o notice. 

Daniel Duffey, by his will, devised the land in controversy to 
his son Jesse Duffey. To Mrs. Caroline Cotten, the complain- 
ant, he bequeathed fifty dollars. To his grand-son, John W. Duf- 
fey, the son of Ebenezer, he gave six thousand dollars. There is 
a codicil to the will, to this effect, “ that whereas Caroline Cotten, 
the mother of John W. Duffey, had in her possession three ne- 
groes, that is, Jack, full grown, and Solomon and Weston, boys, 
on which negroes the said John W. Duffey has a legal claim— 
therefore it is my will that if my grand-son should urge his claim 
on the said negroes, that then, and in that case or event, his moth- 
er, Caroline Cotten, shall receive eight hundred dollars out of 
the legacy bequeathed to the said John W. Duffey. And if the 
said John W. Duffey shall die before he arrives at lawful age, his 
mother shall have one thousand dollars out of his legacy.” 

The testimony shows that the guardian of John W. Duffey, has 
received the legacy left to him. Also, that Stephen G. Cotten, 
and Catharine, his wife, have joined ina sale, to Wm. A. Nor- 
wood, of Solomon, one of the negroes named in the codicil, for 
the sum of five hundred and fifty dollars. Moreover, they have 
been paid in executing to the purchaser a written guaranty, which, 
after reciting the cloud hanging over the title of the slave, gives 
him a lien on the contingent legacy of $800, or so much of it as 
may be necessary for his indemnity, should John W. Duffey ever 
recover said negro from him. 

It is insisted on the part of the defendants, that the complain- 
ants having taken a benefit under the will of Daniel Duffey, 
they cannot recover this land against the provisions of said will. 
His Honor, the presiding Judge, instructed the jury, “that in or- 
der to create a case of election, there must be a gift of something 
which belongs to the testator, to a person whose property he has 
by the same will given to another. That Daniel Duffey did not 
set up any claim to the negroes, named in the codicil. He only 
says that if John W. Duffey should urge his claim to the negroes 
therein mentioned, then he shall forfeit to his mother, Cathe- 
rine Cotten, eight hundred of the six thousand dollar legacy left 
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him, and that, consequently, the codicil to the will did not make 
a case of election, as to Mrs. Cotten.” 

We apprehend that the doctrine of election is too much restric- 
ted in this charge. Itis thus stated by Jarman on Wills, “he who 
accepts a benefit under a deed or will, must adopt the whole 
contents of the instrument, conforming to all its provisions, and 
renouncing any right inconsistent with it. If, therefore, a testa- 
tor has affected to dispose of property not his own, and has giv- 
en a benefit to the person to whom that property belongs, the de- 
visee or legatee accepting the benefit so given to him, must make 
good the testator’s attempted disposition ; but if,on the contrary, 
he choose to enforce his proprietary rights against the testator’s 
disposition, Equity will sequester the property given to him, for 
the purpose of making satisfaction out of it, to the person 
whom he has disappointed by the assertion of those rights.” 1 

Vol. p. 385. 

Thus, it will be seen that if the testator has affected to dispose of 
property not his own, the only inquiry is, has he given a benefit to 
the person to whom that property belongs, and has the legatee or 
devisee accepted the benefit so given? To apply the doctrine: 
admitting that Daniel Duffey has devised to his son Jesse, a 
tract of land belonging to Mrs. Cotten, has he by his will be- 
stowed a benefit on Mrs. Cotten, and has she accepted that bene- 
fit? The sale to Norwood and the indemnity given for his secu- 
rity through the codicil to the will, place this matter beyond con- 
troversy. It is wholly immaterial whether Daniel Duffey owned 
the slaves named in the codicil or not; neither is it necessary that 
he should have attempted to bequeath them. It is enough to 
know, by the terms of the codicil, that he has secured to Mrs. Cotten, 
the titleto Solomon, Jack and Weston, against the claim of his son; 
or in the event of its assertion that he has given to her $800 to 
cover the loss. By reason of this provision, she has been ena- 
bled, in concert with her husband, to effect a. satisfactory sale of 
one of the negroes. A benefit has, therefore, been conferred 
by the testator, and she has accepted that benefit. She is bound by. 
her election, and must make good the testator’s disposition of the 
land to Jesse Duffey. In judgment of law, she has adopted the 
whole contents of Daniel Duffey’s will. 

Detendant’s solicitor requested the Court to charge the jury 
that if they believed, from the testimony, that Daniel Duffey had 
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of those kind and generous affectious, which ought to be cherish- 
ed in the circle of the domestic affections.” 

[5.] But there is one other point in this case, which it may be 
weil enough to notice. 

Daniel Duffey, by his will, devised the land in controversy to 
his son Jesse Duffey. To Mrs. Caroline Cotten, the complain- 
ant, he bequeathed fifty dollars. To his grand-son, John W. Duf- 
fey, the son of Ebenezer, he gave six thousand dollars. There is 
a codicil to the will, to this effect, “ that whereas Caroline Cotten, 
the mother of John W. Duffey, had in her possession three ne- 
groes, that is, Jack, full grown, and Solomon and Weston, boys, 
on which negroes the said John W. Duffey has a legal claim— 
therefore it is my will that if my grand-son should urge his claim 
on the said negroes, that then, and in that case or event, his moth- 
er, Caroline Cotten, shall receive eight hundred dollars out of 
the legacy bequeathed to the said John W. Duffey. And if the 
said John W. Duffey shall die before he arrives at lawful age, his 
mother shall have one thousand dollars out of his legacy.” 

The testimony shows that the guardian of John W. Duffey, has 
received the legacy left to him. Also, that Stephen G. Cotten, 
and Catharine, his wife, have joined ina sale, to Wm. A. Nor- 
wood, of Solomon, one of the negroes named in the codicil, for 
the sum of five hundred and fifty dollars. Moreover, they have 
been paid in executing to the purchaser a written guaranty. which, 
after reciting the cloud hanging over the title of the slave, gives 
him a lien on the contingent legacy of $800, or so much of it as 
may be necessary for his indemnity, should John W. Duffey ever 
recover said negro from him. 

It is insisted on the part of the defendants, that the complain- 
ants having taken a benefit under the will of Daniel Duffey, 
they cannot recover this land against the provisions of said will. 
His Honor, the presiding Judge, instructed the jury, “that in or- 
der to create a case of election, there must be a gift of something 
which belongs to the testator, to a person whose property he has 
by the same will given to another. That Daniel Duffey did not 
set up any claim to the negroes, named in the codicil. He only 
says that if John W. Duffey should urge his claim to the negroes 
therein mentioned, then he shall forfeit to his mother, Cathe- 
rine Cotten, eight hundred of the six thousand dollar legacy left 
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him, and that, consequently, the codicil to the will did not make 
a case of election, as to Mrs. Cotten.” 

We apprehend that the doctrine of election is too much restric- 
ted in this charge. Itis thus stated by Jarman on Wills, “he who , 
accepts a benefit under a deed or will, must adopt the whole ; 
contents of the instrument, conforming to all its provisions, and 
renouncing any right inconsistent with it. If, therefore, a testa- 
tor has affected to dispose of property not his own, and has giv- 
en a benefit to the person to whom that property belongs, the de- ° 
visee or legatee accepting the benefit so given to him, must make 
good the testator’s attempted disposition ; but if,on the contrary, 
he choose to enforce his proprietary rights against the testator’s 
disposition, Equity will sequester the property given to him, for 
the purpose of making satisfaction out of it, to the person 
whom he has disappointed by the assertion of those rights.” 1 

Vol. p. 385. 

Thus, it will be seen that if the testator has affected to dispose of 
property not his own, the only inquiry is, has he given a benefit to 
the person to whom that property belongs, and has the legatee or 
devisee accepted the benefit so given? To apply the doctrine: 
admitting that Daniel Duffey has devised to his son Jesse, a 
tract of land belonging to Mrs. Cotten, has he by his will be- 
stowed a benefit on Mrs. Cotten, and has she accepted that bene- 
fit? The sale to Norwood and the indemnity given for his secu- 
rity through the codicil to the will, place this matter beyond con- 
troversy. It is wholly immaterial whether Daniel Duffey owned 
the slaves named in the codicil or not; neither is it necessary that 
he should have attempted to bequeath them. It is enough to 
know, by the terms of the codicil, that he has secured to Mrs. Cotten, 
the title to Solomon, Jack and Weston, against the claim of his son; 
or in the event of its assertion that he has given to her $800 to 
cover the loss. By reason of this provision, she has been ena- 
bled, in conceft with her husband, to effect a. satisfactory sale of 
one of the negroes. <A benefit has, therefore, been conferred 
by the testator, and she has accepted that benefit. She is bound by. 
her election, and must make good the testator’s disposition of the 
land to Jesse Duffey. In judgment of law, she has adopted the 
whole contents of Daniel Duffey’s will. 

Defendant’s solicitor requested the Court to charge the jury 
that if they believed, from the testimony, that Daniel Duffey had 
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advanced money for Ebenezer G. Duffey, to defray the expen- 
ses of his trial, or on any other of the transactions stated in the 
complainant’s bill, and which does not appear by the evidence 
to have been refunded, that they should not decree a re-convey- 
ance of the premises, without requiving said sum or sums, with 
interest, to be refunded by complainant; which instructions the 
Court declined to give, because no defence of this sort was set 
up in defendant’s answer; and that even if it had been, the 
Judge charged the jury, that it would be a good defence only 
to an action brought by an administrator on the estate of Ebe- 
nezer G. Duffey. 

|6.] While it is true that in cases of fraud, whether construc- 
tive or actual, Courts of Equity have adopted principles ex- 
tremely broad and comprehensive in the application of their 
remedial justice, and especially where there is any fraud affecting 
the acquisition of property, will they interfere and administer a 
wholesome justice, and sometimes even a stern justice, in favor 
of innocent persons, who are sufferers by it, without any fault on 
their own side. Hill on Trustecs, 144. Still relief will only be 
given in these cases, upon the terms of returning any considera 
tion that may have been received. 11 Ves.535. Whenever any 
benefit has been received, the Court will usually fasten a trust on 
the conscience of the party in respect of such receipts, and di- 
rect an account and re-payment. 2 Vernon, 392. Ambler, 432. 
In this last case, Lord Chancellor Henley expressed himself very 
strongly. He said he had not the least doubt as to the principle ; 
and that, “if there was no precedent for the determination which 
he should make, that he had no scruples to make one, and should 
glory in doing it.” 

We are inclined to think that there was nothing in the plead- 
ings, which prevented the party from availing himself of the 
benefit of this rule. It would be involved in the bill itself, pro- 
vided a proper case was made. We are of the opinion, how- 
ever, that the account and repayment, is restricted to matters 
arising out of the particular transaction. If money was ad- 
vanced by Daniel Duffey, on account of this land, or if the title 
was executed by way of security, then it was proper that re- 
payment should be made before Equity would decree a recon- 
veyance. As to any general indebtedness by Ebenezer to his 
father, as was suggested by the Court, that was a matter to be 
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adjusted by the legal representative of the estate, and not by the 
complainants. 

Our conclusion is, that the ruling of the Circuit Court cannot ~~ 
be sustained. Consequently, the judgment below is reversed. 










No, 39.—James J. Ray, administrator of W. W. Dennis, deceas- 
ed, plaintiff in error, vs. Issac Dennis, defendant in error. 










[1 ] Where the demands are mutual, a set-off will be allowed in favor of a de- 
fendant, in an action brought by an executor, or administrator, of a demand 
due his testator, or intestate, in his life-time. 





[2.] Where a judgment was rendered against an intestate in his life-time, as 
principal, and his security, which judgment was paid by the security, since 
the death of the intestate: Held, that such payment, under the Statutes of 
this State, had relation to the date of the judgment, so as to enable the secu- 
rity to remunerate himself out of the property of his principal. 







[3.] Where a defendant pleads a set-off against an administrator, for a larger 
amount than his intestate’s demand, the plaintiff may reply, by proving that 
his intestate’s estate is insolvent, and that there are outstanding debts of high- q 
er dignity than defendant’s set-off, sufficient to exhaust the assets in his hands, 
for the purpose of protecting the administrator from an absolute judgment, un- 
der the Statute. 












Assumpsit, tried before Judge Fioyp, in Crawford Superior 
Court, February Term, 1848. 










The action was brought in the Court below, upon five several 
promissory notes, made by the defendant to the plaintiff’s intestate 
in his life-time, three of them payable to said intestate, and the 
others payable to others, . 

To this action the defendant pleaded, as a set-off, a judgment, 
recovered by one Richard Harvey, against said intestate as princi- 
pal, and the defendant as his security, and which had been paid 
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off by the defendant ; and he claimed to control the same under 
the Statute of this State, in such cases provided. 

A motion was made by plaintiff’s counsel, tostrike out the plea 
of the set-off, upon the following grounds : 

1st. Because no plea of set-off lies to an action by an executor 
or administrator, and because the allowance of the plea might de- 
feat the provisions of the Statute appointing the order in which 
the debts of deceased persons are to be paid by their personal 
representatives. 

Which motion was overruled by the Court, and the parties or- 
dered to proceed with the cause. 

The notes were read in evidence to the jury, and the plaintiff 
closed. 

The counsel for the defendant then offered in evidence the rec- 
ord of the case, set forth in the plea of set-off, with the execution 
issued upon the judgment, with the several entries indorsed there- 
on, which was admitted and read in evidence to the jury, and 
the defendant closed ; the said evidence, showing that the said in- 
testate was principal, and the defendant security, and the defend- 
ant’s payment thereof. 

The plaintiff then offered to prove that the payments made by 
the defendant upon said fi. fa. were made subsequent to the 
death of the said intestate, which said testimony: was rejected 
by the Court, upon the ground that the said judgment upon 
which the said fi. fa. issued, was a debt against the said intestate 
in his life-time. 

2d. That said intestate was insolvent, and that there are debts 
outstanding of a higher dignity than defendant’s set-off, sufficient 
to take the entire amount of available assets, which had come to 
the hands of the plaintiff, which said testimony was likewise re- 
pelled by the Court, upon the ground that the pleadings did not 
authorise the reception of such testimony. 

The cause was then submitted under the charge of the Court, 
and a verdict rendered, sustaining the plea of set-off to the amount 
of the principal and interest due upon the notes. 

Whereupon the plaintiff’s counsel excepted, and insists that 
the Court below committed error— 

Ist. In refusing to strike out said defendant’s plea of set-off up- 
on the grounds taken and urged by plaintiff’s counsel upon that 
motion. 
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2d. In rejecting the testimony offered by plaintiff, to prove that 
the payments made upon the f. fa. set-off by the defendant, were 
made after the death of the plaintiff.’s intestate. 

3d. In rejecting the testimony offered by plaintiff, to prove 
that the estate of said intestate was insolvent, and that there 
were debts outstanding of higher dignity than defendant’s set-off, 
of sufficient amount to consume all the assets which had come to 
plaintiff’s hands, belonging to the estate of the said intestate. 


Haut & Wiserty, for plaintiff in error, contended : 


1st. The Court erred in refusing to strike out the plea of set 
off. Chitty-on Con. 841. Schley’s Dig. tit. Stat. Ind. Pr. 25, 422, 
228. Foster’s case, 1 Coke R. 62, b.63, a. Harrison vs. Walk- 
er, 1 Kelly, 32. Tinsley rs. Beall, 2 Kelly, 134. Johnson vs. 
Bridge, 6 Con.693. Tollers’ Exrs,258. 2 Bla.Com.511, 1 Sto- 
ry’s Eq. §579. Doe, ex dem. Cofer vs. Flanagan, 1 Kelly, 541. 
Chitty on Con. 842. 
2d. That the Court erred.in rejecting testimony offered to 
prove that defendant took up the fi. fa. after the death of plain- 
tiff’s intestate. Theobald on Prin, $ Surety, 227, 228, 232, 233. 
Prince, 436, 461, 470. French vs. Fenn, 3 Doug. R. 257. Craw- 
ford vs. Beall, Dudley R.204. Lumpkin vs. Mills, 1 Kelly, 511. 
Toller, Bk. 3, ch. 11, §3. Comyn’s Dig. Pleader,2 d.2.  Tuck- 
er vs. Tucker, 1 Nev. & Man.477. Chitty on Con. 849. B. N. P. 
180. Fry vs. Evans, 8 Wend.530. 20 J. R. 137. °6 Taunt. 448, 
451. Steward vs. Eden, 1 Caines’ R. 121. Cramond, et al. vs. 
Bank of the U. S.1 Binney, 64. Murray vs. Williamson, 2. Ib. 
155. Hills vs. Tallman’s Admrs. 21 Wend. R.674. Barbour on 
sett off, 129-135. Granger vs. Granger, 6 Hammond R. 41, cit- 
ed in notes G. & 1. Chitty on Con. 849. 
3d. That the Court erred in rejecting testimony offered to 
prove that there were debts outstanding, of higher dignity than 
defendant’s set off, of sufficient amount to take all the assets be- 
longing to plaintiff’s intestate. 1 Chitty Plea, 526. 2 Starkie 
Ev. 321-326. 1 Chitty’s Plea. 620, 607, 611, 606, note (d.) 
Buller’s N. P.180. Prince, 447. 


Hunter, for the defendant in error— 
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Insisted that the decision of the Court below, overruling the mo- 
tion to strike out the plea of defendant, was corréct. Defendantiner- 
ror was sued upon sundry notes given by him to plaintift’s intes- 
tate; defendant’s set-off consists of an execution obtained against 
plaintiff’s intestate, in his life-time, and also against defendant in 
error, as his security. The question is, can this execution, which 
defendant in error has been compelled to pay off since the death 
of his principal, be set off against the action upon said notes, 
brought by the administrator of his principal? The Court be- 
low, held that it might, and I think, held correctly. The follow- 
ing among other authorities, support the decision of the Circuit 
Judge. Theobald on Pr. & Sur. 150, 1. Dudley R.206-7. Har- 
per’s 8. C. R. 423. 8 Bacon, 656. 13 J. R.p.9.. In an action 
brought by an administrator, defendant may rely upon his set-off 
though 12 months since taking out letters have not expired. 2 
Nott and McCord R. 399. 3 Stewart R. p.151. 

But it is contended that the Court below erred in rejecting the 
proof tendered by plaintiff in error, on the trial, to show that the 
defendant in error paid.off the fi. fa. after the death of his prin- 
cipal, E. W, Dennis, dee’d. I reply to this objection in the lan- 
guage of the Court below, that this execution was a judgment 
debt against principal and security, at the time of E. W. Dennis’ 
death, and the time of payment is therefore immaterial. Could 
the plaintiff in 7. fa. have set off the same in a suit brought by 
Dennis’ administrator againsthim? I say he might, for the rea- 
son, that the execution is the severa] as well as joint debt of E. 
W. and J. Dennis. Chitty’s Pl. p. 603, note2. 2 T. R.32. Isaac 
Dennis, the security, having paid off the fi. fa. is subrogated to 
all the rights that the plaintiff in 7. fa. had, and entitled to enforce 
all his remedies. No authority need be cited to sustain this 
proposition, it having been recognised as good law by this 
Court. 

But itis said farther, inargument, that the Court below erred in re- 
jecting the testimony offered to prove thatthere were debts against 
the estate, of higher dignity than defendant’s set-off, of sufficient 
amount to absorb all the assets belonging to plaintiff’s intestate. 
I reply to this position by saying, that in this case, the pleadings 
did not admit of the introduction of the evidence ; and again, it is 
well settled, that if the affairs of an estate are so much involved 
that they cannot be safely administered at law, the administrator 
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should file his Injunction Bill to stay proceedings at Law, and 
pray that the estate-of his intestate may be distributed under the 
direction of a Court of Chancery. This is the proper remedy 
for an administrator in all cases of insolvent estates. 1 Story’s 
Comm. 516-17. 2 Vesey, Jr. 518. 18 Vesey, 469. 4J. Ch. R. 
618. 2 Vernon R. 37. 


By the Court-—W arner, J. delivering the opinion, 


[1.] The motion to strike out the plea of the defendant, on the 
ground that no plea of set-off lies to-an action by an executor, 
or administrator, we think was properly overruled by the Court 
below. 

The argument for the plaintiff in error, assumes that if the plea 
of set-off shall be allowed, it defeats the provisions of the Statute, 
directing the order in which the debts of deceased persons are to 
be paid, by their personal representatives. If the intestate was 
indebted to the defendant in his lifetime, in an equal or greater 
amount than the debt due from the defendant to the intestate, 
then, the intestate’s demand, as against the defendant, was paid 
and extinguished by such indebtedness, and the note of the de- 
fendant in the hands of the. intestate’s administrator, cannot be 
considered as assets, for the reason it has been paid off’ and ex- 
tinguished by the intestate’s mutual indebtedness to the defen- 
dant, at the time of his death. The intestate, if in life, could not 
have recovered the amount of the note from the defendant, nor 
can his legal] representative. The legal representative is. requi- 
red only to distribute the assets of his testator or intestate, which 
may legally be reduced into his possession, in the order pointed 
out by the Statute. Ifthe debt. of the defendant, held by the in- 
testate at the time of his death, was paid by the intestate’s indebt- 
edness to him at that time, then, the note in thé hands of the ad 
ministrator is not, in contemplation of law, assets, upon which 
the Statute, directing the order in which debts are to be paid 
can operate—that Statute only operates to direct the distribution 
of the assets, which belong to the testator or the intestate, and — 
which the legal representative may lawfully reduce to possesion 
in right of his testator, or intestate. 

On the trial of the cause, it appears from the record, the de- 
fendant offered in evidence, in support of his plea of set-off, a 
VOL. V. 46 
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jadgment rendered against the plaintiff's intestate in his lifetime, 
as principal debtor, and the defendant as his security. 

[2.] The plaintiff then offered to prove that the defendant had 
paid off the judgment, as security, sinee the death of the intes- 
tate, which testimony was rejected by the Court, on the ground, 
that the judgment was a debt against the intestate in his lifetime, 
whereupon the plaintiff excepted. Asa general proposition, it is 
undoubtedly true, that when a suit is brought on a demand due the 
testator or intestate, in his lifetime, by his legal representa- 
tive, the defendant cannot plead as a set-off, a debt, or demand, 
which may have been created or purchased subsequent to the 
death of the testator or intestate; but here, the judgment was 
rendered against the intestate in his lifetime, and his legal 
liability, as well as that of his security,was fixed by the judgment, 
In Bailey vs. Mizell, 4 Ga. Sup. Ct. Rep. 129. We held, it was 
the intention of the Legislature, when the security paid off a 
judgment, to subrogate the surety, to all the rights of the plain- 
tiff in the judgment. Had this suit by the administrator, been in- 
stituted against Haney, the plaintiff in the judgment, he would 
have been entitled to set-off the judgment against the plaintiff’s 
demand. The defendant, who was the security for the intestate 
in that judgment, having paid it, now claims to occupy the same 
position, as the creditor to whom he paid it. The objection 
is, that the judgment was paid by the security, since the intes- 
tate’s death. The answer is, that the payment was made to dis- 
‘charge a legal liability, existing at the time of the intestate’s death, 
and -although paid since, such payment has relation back to the 
date of the judgment, for the purpose of enabling the security to 
remunerate himself out of the property of his principal, in accor- 
dance with the proviso to the 4th section of the Act of 1826. 
Prince, 461. The rejection of the evidence offered by the plain- 
tiff in the Court below, constitutes no ground of error, in our 
judgment, for the reason, when the ‘payment was made by the se- 
curity in the judgment, such payment had relation back to the 
date of the judgment, which was rendered, in the lifetime of the 
intestate. 

[3.] The record discloses that the judgment plead as a set-off, 
was for a larger amount than the plaintiff’s demand. The 24th 
section of the Judiciary Act of 1799, provides that, “In all cases 
of mutual debts and sets-off, where the jury shall find a balance 
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for the defendant, such defendant may and shall enter up judg- 
ment for the amount, and take out execution in such manner as 
plaintiffs may do by this Act.” Prince, 425. 

The plaintiff offered to prove, on the trial, that the estate of 
his intestate was insolvent, and that there were debts outstanding 
of a higher dignity than defendant’s set-off, sufficient to take the 
entire amount of the available assets which had come into the 
hands of the plaintiff, which testimony so offered, the Court Te~ 
jected, on the ground that the pleadings did not authorize the: res 
ception of such testimony. Whereupon, the plaintiff excepted. 
We are of the opinion, under our system, as regulated by the 
9th section of the Judiciary Act of 1799, the evidence: ought to 
have been admitted, for the protection of the administrator. A 
set-off is in the nature of a cross action, and where the defendant’s 
demand exceeds the plaintiff’s, he is entitled to a judgment for the 
balance. An absolute judgment against the administrator, for 
such balance, in favor of the defendant under the Statute, would 
be conclusive evidence of assets against him, in an action for de- 
vastavit, founded on such judgment; as much so as if the judg- 
ment had been obtained in favor of a plaintiff against the admin- 
istrator. According to the English rule of pleading, the plaintiff 
would have filed his replication to the defendant’s plea ; but spe- 
cial pleading is abolished here, and it is declared that the: plain- 
tiff’s petition and the defendant’s answer, shall be sufficient to 
carry the case to the jury, without any replication or other course 
of proceeding. Prince,421. The defendant, at the trial, intro- 
duces evidence to establish his set-off, and the plaintiff wishes to 
show the defendant’s demand was obtained by duress, or’ that it 
is barred by the Statute of Limitations, or that he was an infant 
when he gave the note, or any other fact which in law would 
avoid the defendant’s plea—how is he to do it, unless he is’ per- 
mitted to prove the facts, and then call upon the Court to instruct 
the jury as to the law arising thereon? Such, it‘is believed, has 
been the construction given to the Judiciary Act of 1799. In- 
stead of filing a replication, the plaintiff replies with his evidence, 
a practice, it must be acknowledged, not. very well calculated to 
preserve, and exhibit to the Courts, in a foreign jurisdiction, acom- 
plete and entire record of the cause, and the issues involved in it. 
If the administrator could have shown in this case, that the estate 
of his intestate was imsolvent, and that there were outstanding 
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debts of a higher dignity than the defendant’s set-off, sufficient to 
exhaust the entire amount of the assets in his hands, we think he 
ought to have been permitted to have done so, by way of repli- 
cation to the defendant’s evidence ; and upon such facts being 
proved, the defendant would not be entitled to an absolute judg- 
ment against the administrator, but to a judgment quando accide- 
rent, in the same manner as if the suit had been instituted against 
the administrator by a plaintiff, on a demand agaiust his intes- 
tate. The jury, however, in this case, not having found a verdict 
for any balance against the administrator, no injury has been done 
him, and there is no necessity for granting a new trial in this 
cause. Therefore, let the judgment of the Court below, be af- 
firmed. 





No, 40.—Patrick Price, plaintiff in error, vs, Josern, A. Brap- 
ForD, defendant, 


[1.] Under the Act of 1829, authorising the transfer and assignment of judg- 
ments and executions, they are negotiab!e, like promissory notes payable to 
order ; and that Act does not repeal the Common Law rule, which authorises 
the assignment of the equitable interest in judgments. 


Motion to distribute money, in Crawford Superior Court, De- 
cided by Judge Fioyp, February Term, 1848. 


The question in this cause arose. upon a motion to distribute 
money in the Sheriff’s hands between different fi. fas. claiming 
the same. . Certain fi. fas. which had been twice transferred, were 
ruled out by the Court, the Court holding that the second trans- 
fer amounted to a payment. This decision was excepted to, and 
is now alleged to be erroneous. 


Haut. & Wimserty, for plaintiff in error, contended— 


ist. That the Act of 1829 gives the plaintiff the right to trans- 
fer the fi. fa. and subrogates the transferee to the rights of the 
plaintiff. Prince, 464. 
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2d. Statutes in derogation of the Common Lawto be strictly 
construed, (Stell vs. Glass, 1 Kelly, 475,) andthe rules which or- 
dinarily govern in the construction and which are resorted to by 
Courts to effectuate the rights of parties. See‘ Cobbett’s case, 1 
Coke, R. 88, a, note g,2.. Chudlugh’s case, 1b.134,a. Herbert's 
case, 3 Ib.136, note a. Farmer's case, Ib..78 a. 11 Mod. R. 
150. ; 

3d. The issue here presented was, fraud or no fraud, and should: 
have been submitted to the jury. 18 Wend. R. 353, 375. 1 
Greenleaf’s Ev. sec. 80. Peck vs. Land, 2 Kelly, 12. 

4th. That the right to assign choses in action, among which are: 
judgments and fi. fas. existed at Common Law, and that a subse-. 
quent Statute passed to confer upon the plaintiff’s assignee, the 
power of controlling the f. fas. and collecting it in his‘own name, 
does not take away the Common Law right of transfer. See 1 
Tomlin’s Law Dict. tit. Assignment. Foster’s.case, 11. Coke, 63 a, 
63 b, 64 a, 64 5, Brown vs. Chapman, 3 Bun. 1418. 3 Kelly, 3. 
Morgan vs, Davis, 2 Harr. § McHen.9. Mills vs. Mercer and: 
wife, Dudley’s R. 158. . Barbou on Set-Off, 58. Howell vs. Me- 
Ivers, 4, T. R.690. Heath vs. Hull, 4 Taunt. 326. Prescotivs. 
Hull, 17 J. R. 284. Ford vs. Stewart, 19 J. B. 342. Dawes vs. 
Boylston, 9 Mass. R.337. Brown vs. the Maine Bank, 11 Ib. 153. 
3 Stew. R. 260. 1. Hawks, 483. 1 McCord, 80. 2 Ib. 318. 
Comyn’s Dig. tit. Assignmenta. Spencer’s.case,5 Coke, R. 176. 

5th. That Courts of Law will recognise assignments, and make 
use of the name of the assignor to enforce the rights of the as- 
signee, and that Courts of Equity will enforce those rights with- 
out the use of the assignor’s name. 2 Story’s Eq. Ju. sec. 1056. 
Barbour on Set-Off, 57, 58. 19 J: R.et sup. 8 Ib. 152. 3 Kelly, 
159. 2 Story’s Eq. Ju. sec. 1057, and cases in note 2. 


Hunter, for defendants in error. 


We contend that the Act authorising the transfer of judgments 
contemplates but one transfer, and that from the original party 
plaintiff. The words of the Act are, “that the plaintiff, &., may 
transfer.” Now according to every. rule of construction, we 
contend that the right to transfer a judgment, is restricted to the 
original party plaintiff. We rely upon the following decisions 
made by this Court. 2 Kelly, 155. 3 Kelly,146. 1 Kelly, 5,6, 
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171.2. Also upon the following authorities: 1 Maddock’s Ch. Pr. 
545. 1 Ves. jr. 463. 


By the Court-—Nisset, J., delivering the opinion. 


[1.] The presiding Judge held, in this case, that under the Act 
of 1829, the first assignee of a judgment has no authority to trans- 
fer it to a third person for value, and if he does, it is a payment, 
and the judgment “functus officio,’ We entertain a different 
opinion, and reverse the decision. Toa proper construction of 
the Act of 1829, it becomes necessary to enquire how stood the 
Common Law before its passage. 

A chose in action was not assignable at Common Law, so as to 
transfer the legal title. But the interest im a chose was assigna- 
ble. And Courts of Equity will protect that interest, and allow 
the assignee to proceed in his own name. At Law, when it 
beccame necessary to sue, the assignee was compelled to use the 
name of theassignor. Courts of Law will, in this way, protect the 
rights of the assignor. 2 Story’s Eq. Jurisprudence, sects. 1056, 
1057. 1 Keen R. 63. Ryall vs. Rolle, 1 Vesey, 353 to 362. 
Welch vs. Mandeville, 1 Wheat. R. 235. 5 Ibid, 277 to 283. 
Tiernan vs. Jackson, 5 Peters, 597 to602. 13. C. 51. Wardell 
vs. Eden, 2 J. C.121. Van Wechtenvs. Graves, 4 J. R.403. Lit- 
tlefied vs. Story, 3 J. R. 425.. Anderson vs. Van Allen, 12 J. R. 
343. Briggs vs. Dorr,19 J. R.95. -R. § G. Barker vs. Bethune, 3 
Kelly, 159. 1 Pick. 594. 15 Mass.485. 58S. & P.60. 7 Conn. 
399. 2 Green. 510. 

A chose in action may be assigned by parol upon delivery and 
payment of a consideration. Prescott vs. Hull,17 J. R. 284. Can- 
field vs. Monger, 12 J. R. 346. Dawson vs. Cowls, 16 J. R. 51. 
19 J. R. 342. 11 Ibid, 538. 1 Ibid, 580. Roberts on Frauds, 
275. Mills vs. Mercer and Wife, Dudley, 158. 9 Mass, R. 337. 
4 7T. R.690. 5 Greenlf. 282. 2 Ibid, 147. 

It is not necessary that obligations or covenants should be as- 
signed by writing under seal. 15 Mass. 485. 16 John. R. 51. 
Howell vs. Bulkley, 1 N. & M. 250. 

In Ford vs. Stuart, 19 John. R, 342, it is settled that a judgment, 
so far. as concerns its negotiability, is a chose in action, and may 
be assigned by parol. See also15 Mass. 481. 9 Ib. 133. 
11 16.153. 4 Ltt. 435. 
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From these positions we say, that at Common Law, the interest 
in a judgment was assignable ; which interest could alone be pro- 
tected at Law, through the use of the name of the assignor. In 
other words, the legal title could not be passed by assignment, 
and the purchaser acquired only an equitable interest which 
Courts of Law could protect only by the use of the name of the 
assignor. 

Anterior then to the passage of the Act of 1829, a party plain- 
tiff in Georgia, although he could assign his interest in a judg- 
ment, could not assign the legal title thereto, so as to enable the 
assignee to proceed upon and collect it, in a Court of Law, in 





— 


his own name. 

Here is the old law. The mischief was that the legal title to 
a judgment was not assignable, so as to enable the assignee to 
proceed upon it in his own name. The mischief was that he 
was compelled to go into a Court of Chancery to assert his rights, 
or rely upon the imperfect remedies which a Court of Law would 
afford, through the use of the name of the assignor. It is not, I 
apprehend, to be questioned, that at Common Law, the interest, 
which the assignee thus acquired, was itself by him assignable, 
and was indefinitely transferable, “totes quoties.’ Now we 
think that the remedy applied by our Legislature in the Act of 
1829, was to enable a party plaintiff, by written assignment, to 
transfer not only the equitable interest in, but the legal title to a 
judgment, to clothe the assignee with all his: rights, to impress 
upon the judgment a legal negotiability, and to make the title 
good in the hands of any purchaser subsequent to the first. I 
state these propositions generally, without regard to exceptions 
or qualifications, which may grow out of the peculiar circumstan- 
ces of each case of transfer or of the rights of third persons, and 
without reference to the equities which may spring. up between 
the holder and the debtor ; it being the business of this opinion 
to demonstrate general propositions, without stopping to iliustrate 
exceptions. I only remark that by the Statute and before the 
Statute, a judgment fraudulently kept open, after payment by 
the debtor, would be void. 

The Act of 1829, is entitled, “‘ An Act to authorise the assign- 
ment and transfer of judgments and executions, and to make 
certain and uniform the practice with regard to the same,” and 
is in the following words, to-wit: “ From and after the passage 
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of this Act, it shall and may be lawful forthe plaintiffin any judg- 
ment or execution, to sell or transfer the same by written assign- 
ment or control, and said sale or assignment shall not be consid- 
ered a discharge or satisfaction of said execution, but the assignee 
may proceed to collect the same for his own use and benefit, in 
as full and ample a manner as the plaintiff could have done, if no 
such transfer or assignment had been made. 

“ Sec. 2d. Nothing in this Act contained shall be construed, as 
to authorize the collection of any execution, which may have 
been paid off by the defendant or his agent, and kept open for 
the purpose of defrauding other cred,tors.” Prince, 464, 5. 

It is argued, that this Statute, being in derogation of common 
right, must be construed strictly. Ido not see wherein it is in 
derogation of common right—it is not even in repeal of the Com- 
mon Law. It enlarges the Common Law—it adds to the rights 
of the Common Law; for, whereas, by the Common Law, the 
citizen could not convey the legal title to a judgment, by this Act 
he may convey it. The Common Law right, to assign the 
equitable interest in a chose, is not repealed; it continues. What 
is an act in derogation of common right? One which repeals 
the general law in favor of a particular person or class of per- 
sons, to the exclusion of all others. As, for example, the law of 
our State, which gives a special lien to master mechanics; or 
those Statutes which confer especial privileges upon incorporat- 
ed bodies. They are to be construed strictly ; so strictly that 
in many cases a Court is not at liberty to depart from the letter 
of the act. This is, to my mind, a remedial and enlarging 
Statute, and is to receive a liberal construction. It enlarges the 
Common Law rights, not of one citizen, or one class of citizens, 
but ofall. Its benefits—the remedies which it affords, are com- 
mon to all—are open to all. Every individual, and any individu- 
al, may, under it, sell or transfer his judgment wr execution. It 


78 not only a remedial and enlarging Statute, but, to my mind, as 


I shall show hereafter, highly beneficial, In the construction of 
such Statutes, we are not confined to the letter—are not limited 
to a strict construction. We are to look to the spirit—the in- 
tentiun of the Legislature, and sometimes to bring within the 
equity of the act, cases excluded by its terms, because such cases 
are within the mischief proposed to be remedied. “ It 1s the du- 
ty of Judges, (says Lord Bacon, speaking of remedial Statutes,) to 
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put such a construction upon a Statute, as may redress the mis- 
chief, guard against all subtle inventions and evasions for the con- 
tinuance of the mischief, pro privato commodo, and give life and 
strength to the remedy, pro bono publico, according to the true 
intent of the makers of the law.” Bacon’s Abridgement title 
Construction of Statutes, 8. 3 Rep.7. 1 Ibid, 123. 11 Rep.71. 
Cro. Car. 533. We propose to give life and strength to this Act 
for the public good. See Bailey vs. Lumpkin, 1 Kelly, 404 and 
5, and authorities there cited. 

It is admitted that by virtue of this Act, the plaintiffs in the 
judgment may assign it. This is according to the letter, for it 
declares that it shall be lawful for the plaintiffs in any judgment or 
execution, to sell or transfer the same. The decision of the Cir- 
cuit Judge does not controvert this. Butit claims that the Act 
stops right there; that the authority under it, to sell or transfer, 
is confined to the plaintiff, and the moment the transferee from 
him is satisfied, the judgment and execution having performed 
their functions, having fulfilled their destiny, die. The whole 
argument in favor of this view of the subject consists in this, to 
wit, the Legislature have not said in so many words, that any 
body but the plaintiff may assign a judgment, and not having so 
said in terms, no one but the plaintiff has authority under the 
Act to assign it. This construction is too literal. So literal, that 
it robs the Act of all its wisdom and all its utility; it kills the 
spirit. Ifthe object of the Statute be thus limited, the Legisla- 
ture is exhibited as having passed a useless law, without any 
reasonable object. But if a more enlarged meaning be given to it 
— if it be so construed as to give negotiability ta judgments, why 
then, we have a reason and an object, worthy the most enlight- 





ened Senate. 

I think I cannot be mistaken, when I say that the Legislature, 
in the Act before us, intended to make judgments and executions 
negotiable by written assignment, as are notes or bills payable 
to order. They intended to confer upon them the attributes of 
a negotiable security—to give to any purchaser, for value, an ab- 
solute property in them. To make that property alienable. To 


increase the number of transferable securities, and thus promote 


the ends of trade and commerce. To invite investment in this 

kind of security permanently—perhaps an additional and yet more 

commendable object was to prevent the coercion of payment up- 
VOL. V. 47 
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on defendants. To enable a needy plaintiff to realize cash upon 
his judgment, by sale to him who could wait for re-payment, or 
to him to whom a negotiable security would be as available as 
money. Such objects were not fully attained by the Common 
Law, for although the interest in judgments was assignable, yet 
the legal title was not, and therein their negotiability was re- 
strained. Such objects, as I have before suggested, make this 
Statute highly beneficial. They are in accordance with the busi- 
ness habits of our people—are humane, safe, and commend the 
wisdom of the General Assembly. 

That such was the intention of the Legislature, may be infer- 
red from the title, which, in general terms, declares it to be an 
Act “ to authorize the assignment and transfer of judgments and 
executions,” not by the plaintiff alone, but generally. I admit 
that the title and preamble to’an act can only be resorted to 
when the body of the Act is ambiguous, and that in this case, there 
is no ambiguity in the letter of the Statute. There is, however, 
ambiguity as to the spirit and intention. It is so ambiguous as to 
have given rise to various constructions by the Circuit Courts. 

Again, it is not denied but that an assignment by the plaintiff 
subrogates his assignee to all his rights in the judgment. One of 
these rights is the authority to assign. That goes with the judg- 
ment. If the authority in him is conceded, it is difficult to be- 
lieve that he does not transmit it. This Court has held that a 
surety who pays a judgment, and takes the. control of it, under 
our Statutes, is subrogated to all the rights of the plaintiff. So 
here, we believe a purchaser from the plaintiff, bona fide, for 
value, is subrogated to all the rights of the plaintiff in the judg- 
ment. He stands in his shoes. He is entitled, by the Act, to 
collect it. The plaintiff is displaced, and he located in his seat. 
He is the plaintiff. The defendant has a right so to regard him, 
and with notice of the assignment an acquittance from the for- 
mer plaintiff would be no discharge. The assignee alone can grant 
adischarge. Socomplete is the subrogation, that the assignor is as- 
though he had never been plaintiff. The Statute authorizes this com- 
plete substitution; itplaces the assignee in the place of the plaintiff. 
As he there stands, what are his rights? All which belonged to 
the plaintiff. One of these is the statutory right of assignment. 

As he there stands, he is clothed with the absolute property in 
the judgment. Now, one of the rights inherent in property, is 
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that of alienation. It exists as matter of course, and may be ex- 
ercised unless restrained by law. Once admit property in the 
assignee, and ‘it seems clear that he may sell his property. It is 
true that, at Common Law, the alienation of a judgment is restrict- 
ed, but this judgment comes to him as a negotiable security. It 
comes to him with its negotiability unrestricted. And thus, as 
often as the assignment is made, the subrogation takes place with 
all its attendant rights. 

But a more satisfactory view of this Statute, to my mind, is the 
following. We have a right to believe that the Legislature in- 
tended to apply a remedy commensurate with the mischief. 

One of the most usual and familiar rules of construction is to 
look to the mischief. We are directed to look there in order to 
ascertain the extent of the remedy. And when we have meas- 
ured the mischief and learned its length and breath and capaci- 
ty, we are prepared to determine also the dimensions of the 
remedy. Itis not a fair inference that the Legislature, when un- 
dertaking to remedy a mischief of the Common Law, intended 
to correct it in part only. And it is a fair inference that,going to 
work to remedy a mischief, it was the purpose of the Legislature 
to make the remedy as large as the mischief. Thisis not a hy- 
pothesis of our own, it is a rule of construction binding upon 
the Courts. Now the mischief of the old law was not alone that 
the plaintiff could not assign a judgment so as to convey the legal 
title, but the mischief farther was, that this assignee of the equit- 
able interest in it, could not transfer the legal title. The remedy, 
therefore, must be construed to extend to'the assignee as well as 
to the original plaintiff. 

At all events, to say the least of it, the case of the assignee is 
within the equity of the Statute. If there be a good reason why 
the plaintiff is authorised to make the transfer, the very same 
reason, in all its strength, applies to his assignee, and to all sub- 
sequent assignees. Can any one assign a reason, founded in pol- 
icy, or law, or equity, why the Legislature should make a judg- 
ment negotiable from the plaintiff to his purchaser, and there 
arrest its negotiability? Why authorise one sale and no more? 
No, we havea right to say that the Legislature in applying a rem- 
dy intended to cover the whole mischief. If, however, this con- 
struction of the Statute be unsound, which we deny, yet the 
Court erred in ruling that a transfer by the first assignee for val- 
ue, was a payment of the judgment, and extinguished it. 
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At Common Law, the equitable interest, as we have seen, was 
assignable, not only by the plaintiff himself, but by any subsubse- 
quent assignee, which interest both a Court of Equity and of 
Law, would protect. Aside, then, from the Act of 1829, the 
purchaser from the first assignee, who presented these executions 
to claim the money in the hands of the Court for distribution, had 
in them an interest which it was the duty of the Court to pro- 
tect. The distribution of money is an equitable proceeding. The 
Court is, for the occasion, acting as Chancellor. As such he ought 
to have recognised and protected the equitable interest of the 
holder in the executions. The Act of 1829 does not, as I have 
before said, repeal the Common Law, but is an enlargement of it. 

Itisnot pretended that these executions were fraudulently kept 
open—if they were, then an issue, as to that fact, ought to have 
been formed and sent to a jury for trial. 

Let the judgment be reversed, 


Per Lumpkin, Judge. 


Even if the Act of 1829 did not authorise a second transfer of 
an execution, so as to vest the legal right in the assignee, (and I 


am not prepared to say that it does,) still, I would concur in the 
judgment of reversal. The second assignee would then stand 
just where the first did at Common Law; and his interest would 
be protected in Equity. Its purchase by him would be no pay- 
ment or extinguishment of the debt, so far as the defendant is 
concerned; and a motion to distribute money being, according to 
the practice in our Courts, in the nature of a proceeding in Chan- 
cery, the rights of Price, the plaintiff in error, should not have 
been disregarded. 
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No. 41.—Wynn, Suannon & Co., plaintiffs in error, vs. Pinck- 
NEY B. Cox, defendant. 


[1.] Parol evidence is inadmissible to prove any contract different from the writ- 
ten agreement, unless from fraud, accident, or mistake, the instrument fails to 


speak the real intention of the parties, 


Assumpsit, in Pike Superior Court. Tried before Judge 
Fioyp, March Term, 1848. 


The facts may be found in the opinion of the Court. 


Kine & Moore, and Powers & Wuirtte, for plaintiffs in er- 
ror, cited and commented on the following authorities. 


1 Kelly, 18,20. 3 Kelly, 216. 9 Conn.401. 1 Espinasse, 
172. 1 Johns. 138. 7 Johns. 341. 2 P. Wms. 203. 12 Johns. 
426. 15 1b. 433. Angel on Lim. 226. 2 H. Black. 116. 1 
Bingham, 281. 2 More, 261. 1 Starkie, N. P. C.370. Story 
Prom. Notes, 505. 13 Johns. 87. 5 East, 230-1. Prince, 813. 


Witson & Srark, for the defendant. 


The defendant in error, on the hearing of the cause before the 
Supreme Court, will insist on the following positions, and rely 
on the following authorities : 

1st. Position. That the collection of the notes in money, is 
hindered and barred by the subsequent contract of the parties 
changing the mode of payment. 

Law vs. Treadwell, 3d Vol. Fairf. 441, 444. Baily vs. John- 
son,9 Cowen, 115. Erwin vs. Saunders, 1 Cowen, 250. Trumbo 
vs. Cartwright, 9th Marsh. Ky. Rep. 582. Hill § Cowen’s notes 
to Phil. Ev.1477. Crossman vs. Fuller, 17 Pick.171,174. Hay- 
good vs. Swords, 2 Baily, 305. 

2d. That the subsequent contract was founded on a sufficient 
consideration ; therefore cannot be treated as a nudum pactum. 
Comyn on Contracts, tit. Con. Story on Contracts, tit. Con. 
Powell on Contracts, tit. Con. pages 208, 209, 217, 218, 219, 220, 
221 and 223. Addison on Contraets, 18, 19, 27, 29, 31, and 32. 

3d. Though in this case one person made the promise to anoth- 
er for the benefit of a third party, although no consideration mov~ 
ed such third party or person, still it is binding, and the person for 
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whose use the promise is made, may enforce it. Comyn on Con- 
tracts, 21. Story on Contracts, sec’s 450, and 210. 

4th. That the admission of the testimony of the witnesses, con- 
tradicts no established rule of law, and the witnesses do not con- 
tradict the notes, nor the bill of sale. But the witnesses are call- 
ed to show what the contract was, and the bill of sale is no part 
of the contract, as the witnesses show. But the bill of sale 
shows the execution or rather delivery of the negroes, and amount 
of consideration. 

5th. The rule that parol evidence is admissible to contradict, 
add to, or vary written, only applies when the writing has been 
made by and between the parties to the suit. 1st Vol. Greenleaf 
Ev. sec. 279. 1st Vol. Poth. on Obl. by Evans, p. 4, c. 2, art. 3, 
no. 766. 2 Starkie Ev. 575. 2d Vol. Poth. on Obl. by Evans, 
pages 180,185 and 186. Addison on Contracts, 160, 161 and 162, 

6th. Receipts are only prima facie, not conclusive evidence of 
the facts in them, and may, even between the parties, be contra- 
- dicted by other proof. 1 Vol. Greenleaf Ev. sec, 305. 1 Kelly's 
Repts. 23. Addison on Contracts, 2. 

7th. That the subsequent offer of the defendant to pay the mo- 
ney out of a particular fund if obtained, was conditional and not 
binding, for want of consideration, and for want of the assent of 
the plaintiffs, and it A:nding, it was only binding out of that par- 
ticular fund. Addison on Contracts, 36, 34. 

8th. Recapitulation of facts. This case presents persons able 
to contract. Presents them willing to contract. Presents them 
as having absolutely contracted. Presents them at the house of 
the defendant. Presents the defendant sending for one of the 
plaintiffs, to make this tdentical arrangement. Presents the fa- 
ther of the defendant 50 miles from home with his negroes, to 
make some arrangement with the plaintiffs. Shows every induce- 
ment to the plaintiffs to make this contract. Shows a valuable 
consideration paid to the plaintiffs, in addition to the $900 on the 
defendant’s notes, to wit: the value of $200 in the negroes, over 
the amount paid by the plaintiffs for the negroes. Shows the 
plaintiffs collecting their demands out of the defendant in this way, 
when they could not do it in any other way. Shows the con- 
tract executed advantageous to the plaintiffs, by the defendant 
through his father. Shows no rule of law to have been broken. 
We therefore contend, “ that the contract is the law of itself.” 
That the evidence to show what the precise terms of the contract 
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was, was properly admitted by the Court. That the finding of 
the jury was correct, from the evidence submitted. That the 
Court below did not err, in refusing to grant a new trial. 1s¢ 
Vol. Poth. on Obl. by Evans, 38, 22, and 2d, do. 28. Powell on 
Contracts, 99, 248, 249, 250, 262, and 254. : Addison on Con- 
tracts, 247, especiully ; and 248, 249. 


By the Court—Lumrxtn, J. delivering the opinion. 


An action of assumpsit was brought by the plaintiffs in error, 
against the defendant, in the Superior Court of Pike county, on 
two promissory notes. In addition to the general issue, Sec. the 
defendant filed a special defence. to the effect that the claims su- 
ed on were to be discharged in professional services, to be ren- 
dered by the defendant as an attorney at law. It seems that in 
1842, the defendant being indebted to the plaintiffs in the sum of 
$900, in addition to the demands embraced in this action, Robert 
R. Cox, for the purpose of sustaining the character and credit of 
his son, by extricating him from his pecuniary embarrassments, 
sold the plaintiffs three negroes, to wit; a woman and two chil- 
dren, for $1000, $900 of which was to be paid by the cancella- 
tion of the defendant’s paper to that amount, and the remaining 
$100 by a note of the plaintiffs to R. R. Cox, payable at ninety 
days. The following bill of sale was executed and delivered 
with the slaves: “ Received, Grirrin, February 24th, 1842, of 
Winn, Shannon & Co. one thousand dollars, in full payment of 
three negroes, to wit, Keziah, and hertwo children Margaret and 
William; all of which negroes I warrant to be sound and heai- 
thy, and warrant and defend to the said Winn, Shannon & Co. 
against the claim of all person or persons whatsoever.” 

[Signed] R. R. Cox. 

Parol testimony was offered and admitted on the trial below, 
to shew, that in addition to the consideration of one thousand dol- 
lars, purporting on the face of the instrument to have been receiv- 
ed as payment in full for the property, it was further understood 
and agreed, that the defendant might discharge the remainder of 
his indebtedness of five or six hundred dollars, in professional 
services to be rendered as an attorney at law, to the plaintiffs ; 
and it is to the judgment below, admitting this evidence, that ex- 
ception is taken. 

[1.] It is not pretended that the bill of sale, by omissions or in 
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sertions, does not speak the real intention of the parties; that by 
fraud, accident or mistake, it was drawn differently from what 
was designed. It-is not alleged that there is any ambiguity, eith- 
er patent or latent, requiring explanation. ‘There is nothing 
equivocal inthe terms of the instrument, to make it necessary to 
resort to the circumstances under which it was made, to ascer- 
tain its meaning. It is neither more nor less than a naked at- 
tempt to “add to” a written instrument by parol evidence, a 
stipulation which it is insisted was entered into at the time, but 
which the parties did not see fit to have incorporated. We are 
satisfied that this cannot be done without infringing one of the 
soundest and most wholesome rules, which Courts of justice have 
devised, for the security of private property. 1 McCord, 220. 
Ib. 209. 6 Hals.174. Minor, 270. 2 Overt. 329. 2 Penn. 
1003. 1 Penn. 342. 8 Vermt. 243. 4 Wash. C. C..R. 289. 
5 Peters, 390. 3 Stew. 140. 7 J. J. Marsh. 367. 1 Chip, 215. 
5 Cow.144. 4 Dall.340. 2 Day, 137. 1 Gallis, 388. 2 Port. 
29. 1 Ham.184. Covke, 39. 6 Rand. 525. 2 Leigh, 630. 1 
Stew. 425. 2 Bay, 94. °2 J. J. Marsh. 587. 1 Bay, 307. 4 J. 
J. Marsh. 583. 13 Pick. 121. 5 Pick. 506. 15 Pick. 66. 6 
Mass. 435. 5 Mass.411. 4 New H. Rep. 21. 6 Bin. 483. 1 
Root, 196. 16.160. 1 Miss. 74. 1 Cow. 249. 7 J. J. Marsh. 
133. 11 Conn.40. 4 Ham. 334. 12 Last, 6. 1 Johns. Ch. R. 
282. 4 Conn. 482. 1 Stark. R.267. 2 Stra.955. 3 Camp. 57. 
Gow. 74. 8 Taunt.92. 3 Barn & Ald. 333. 4 Peters. 1 Alr. 
297-8. These authorities establish not only the general proposi- 
tion that all previous negotiations resting in parol, but those also 
which were had at the time, are merged and extinguished by the 
writing; and that allowing the instrument does not contain the 
whole contract, oral proof is inadmissible to supply the deficien- 
cy, unless it was occasioned by some fraud practised on the ven- 
dor, or by some mistake or surprise on his part. 

But while the general rule is not denied, it is sought to with- 
draw the present case from its operation, either upon the ground 
that the instrument here is a mere receipt, and therefore liable to 
be explained, or even contradicted, or else that the entire con- 
tract was not reduced to writing, and that while the bill of sale 
is complete as to the warranty of title and soundness, it does 
not contain the whole consideration of the purchase. 

We grant that a receipt is an exception to the general rule, 
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that verbal evidence is inadmissible to vary a written agreement; 
and that they are prima facie only, and not conclusive proof of 
the facts recited in their face. We have endeavored to show, 
however, in Tarver vs. Rankin, 3 Kelly, 216, that there is a limit 
even to this doctrine; and to establish that, if a receipt is given 
with the full knowledge of all the circumstances, there being no 
misapprehension, fraud or imposition, parol evidence cannot bere- 
ceived, to contradict, alter, add to, or diminish it. 

But we apprehend that this instrument does not come under 
the exception applicable to receipts. And for the purpose of sus- 
taining the judgment which we feel it to be our duty to render 
on this writ of error, a few cases will bé adduced from the count- 
less number which are scattered broad cast, in the books of Re- 
ports. 

In Emory vs. Chase, 5 Green. 232, one Joshua Emory made a 
grant of land, by deed of bargain and sale, to Chase, his son-in- 
law, “reserving” to the grantor “the improvement of the one 
half of the premises, with necessary wood for family use, during 
his own natural life and the life of his wife, H. E.” Ina contest 
between the widow and tenant, after the death of the grantor, 
it was attempted to prove, by parol testimony, that at the time 
the deed was executed, the tenant, in addition to the considera- 
tion expressed in the instrument, verbally engaged to pay the 
grantor’s debts, amounting to $800, or $1000, &c. Counsel for 
the tenant resisted the reception of the parol testimony, on the 
established principle, that it could not be admitted to affect a 
deed, which was free from any latent ambiguity. i 

On the other hand, it was urged, that it was competent to show 
the situation of the family, and the value of the estate at the time 
of theconveyance. (The very thing which was allowed to be 
done on the trial below. R. R. Cox swore, that but for this verbal 
undertaking, he would not have taken less than $1200 for the ne- 
groes.) Weston, J. delivered the opinion of the Court: - “ We 
are clear that this parol testimony is inadmissible. There is no 
latent ambiguity in the instrument; and its effect must be deter- 
mined by the legal construction of the terms used.” 

Preston vs. Merceau, Executor, 2 W. Black. R. 1249, was an 
action on the case for the use and occupation of a house of which, 
on the 21st of July, 1775, it was agreed in writing, “that alease 
should be let by Christiana Preston to Abraham Gamage, for 
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twenty-one years at £26 per annum, to commence from Michael- 
mas, then next.” On the trial, the plaintiff offered to show, by 
parol evidence, that besides the £26 per annum, the defendant 
had agreed to pay £2 12s. 6d. per year, being the ground rent of 
the premises to the ground iandlord. DeGray, C. J. rejected the 
evidence, and awarded a non-suit. Davy and Grose moved now, 
to set aside the non-suit, alleging that this was evidence not to 
alter, or vary, but to explain the agreement. By the Court. “I 
am clearly of opinion, that the Lord C. Justice did right in re- 
jecting this proof. Courts should be very cautious in admitting 
any evidence to supply or explain written agreements.” 

In Stone vs. Vance et al.6 Ohio R. 246, the payee of a note 
executed tothe maker, the following receipt: “‘ Received, Dayton, 
Jan. 6, 1830, of Jacob L. Vance, a note signed by himself, A. 
Harrison and R. Dove, payable at the Franklin Bank of Colum- 
bus, in four months from January, 1830, for $600, which note, if 
discounted at said Bank, $500 is to be applied tosaid Vance’s 
credit with the late firm of Stone & Bostwick. (Signed) Na- 
thaniel F. Stone.” An attempt was made to show that the writing 
did not contain the entire understanding of the parties, which 
was resisted, on the ground that the receipt having been execu- 
ted and delivered, it cannot be enlarged, restrained, contradicted 
nor varied by parol proof of any agreement made before or at the 
time of its execution, unless there is some latent ambiguity. And 

‘Wood, J. expressing the judgment of the Court, says, “ This is in 
our view a well settled principle, and one which ought not to be 
overthrown.” 

In Veacock vs. McCall, Gilpin, 329, it was decided that where 
shipping articles specify the wages of the mate of a vessel, he 
cannot give parol evidence of an agreement to allow him other 
compensation. Avttera, of counsel for the libellant, contended 
that the rule now adopted for the admission of parol evidence 
where there is a written contract, is, that it shall not be received 
to contradict, but it may be to explain it, by showing what pass- 
ed between the parties at the time it was made. That it was not 
necessary that this contract should be in writing. That one part 
might be in writing, another in parol. That the evidence did not 
relate to the wages which were stipulated, but to compensation of a 
peculiar and additional nature, and that Courts of Admiralty, es- 
pecially, would protect such agreements, though not stated in 














DECATUR, AUGUST TERM, 1848. 379 
Wynn, Shannon & Co. vs. Cox. 











the articles. Dunlap, for the respondent, answered that the ar- 
ticles contained the whole of the contract between the parties, 
and the attempt made was to vary that contract. It is an en- 
deavor to prove that the libellant is entitled to a higher compen- 
sation than that stated in the articles. They are the written and 
solemn evidence of the contract. The object of the law is to 
prevent these verbal arrangements, and to ascertain in a solemn 
form, the rights and duties of all parties. . The decisions of the 
Courts of Admiralty, and Common Law, have uniformly sus- 
tained this principle—citing, 1 Story’s Laws, 102. Abbott's Ship- 
ping, 434,441. Bartlett vs. Wyman, 14 Johns. R.260. Johnson 
vs. Dalton, 2 Cowen, 543. White vs. Wilson, 2 Bos. § Pull. 116. 
Elsworth vs. Woolmore, 5 Espinasse, 84. Judge Hopkinson re 
jected the evidence. 

Gazeway vs. Moore, Harper’s L. Rep. 401, was a case of this 
sort. Defendant gave to plaintiff a note for $8), “for the hire 
of his negro man, Abraham.” Moore took up the note when it 
fell due. Gazeway, however, claimed the further sum of $20, 
upon proof of a verbal agreement between Moore and _ himself, 
that he would pay that much more than the sum expressed on 
the face of the paper, provided cotton should bring $3 per hun- 
dred that season. The opinion of the Court was delivered by 
Mr. Justice Gantt. ‘The note which was taken to secure the 
payment of the hire, expressed on its face the consideration 
which was to be paid. It is unqualified in the terms used, and 
purports to be the entire sum which, by the agreement, was inten- 
ded to be paid for the services of the negro. Whatever views, 
therefore, may have been entertained by the parties, previous to 
giving the note, they must give way to the certain and fixed terms 
expressed in the writing, which consummated the contract be- 
tween them. It would be of dangerous tendency to permit a 
written contract, the terms whereof are explicit, and constitute 
the law by which it is to be judged of, to be impugned and va- 
ried by oral testimony. This principle would clearly be violated, 
if it were competent for the plaintiff to prove an additional sum 
beyond that expressed in Moore’s written agreement, for the 
hire.” “There would be no end to litigation, were it other- 
wise. A man entering into a contract might be made to answer in 
as many different ways, as the terms of the contract might be va- 
ried by human ingenuity. This would lead to grea. injustice, cru. 
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elty and wrong. Fortunately for mankind, this is not the rule 
of jurisprudence here or elsewhere.” 

On the 28th of August, 1822, Thomas Spier executed a wri- 
ting, in the following words: “ Received of James Clay, four 
hundred and fifty dollars in full payment for two negroes, and 
Dave her son, for which negroes I do warrant, and forever de- 
fend the right and title to said negroes, against all claim or claims 
whatsoever, and likewise do warrant them to be sound and heal- 
thy. Whereunto I put my hand and seal. (Signed) Thomas 
Spier, [L.S.] Witness, G. M. Smith.” 

Afterwards Spier and Clay being together, Clay called on a 
witness, and informed him that he wished him to take notice that 
the writing above, was given under the following conditions, to 
wit: That Clay had loaned Spier $100, and that Clay was about 
to goto Virginia; if on his return, Spier should pay the $100, then 
Speirshould retain the slaves, named in the instrument; but if he 
did not pay the $100, then Clay was to pay the plaintiff, (Spier,) 
‘$350, in addition to the $100, and keep the slaves. Clay went to 
Virginia, leaving the slaves, and shortly thereafter died, without re- 
turning ; his administrator took possession of te negroes, and suit 
was brought forthe $350, on the express promise of Clay. The pre- 
siding Judge, Daniel, charged the jury, that the bill of sale ackno- 
wledged the receipt of the purchase money of the slaves, and that 
the parol evidence was inadmissible to establish an entirely dif- 
ferent contract. That if the parties understood what they were 
about when the writing was executed, and there was no fraud in 
the procurement of it, then the acknowledgment as to the con- 
sideration could not be varied. The jury having found for the 
defendant, the case was carried up to the Supreme Court of N. 
Carolina. L. Martin for the appellant asked, “ what part of 
this transaction is it, that we callacontract? Is itnotthe agreement 
in writing between the parties to transfer the title to the slaves for 
$450% Does it vary, add too, or contradict any part of the con- 
tract, to prove this agreement? A party may prove other con- 
siderations than those expressed'in the conveyance, &c. Hawks 
for appellee, referred to the previous adjudications in that State, 
and was about to examine how far the consideration was made 
out for the defendant’s promise, when he was stopped and the 
judgment below affirmed. 4 Hawk’s L. and E. R. 22. 

As was said by Chief Justice Taylor, in the previous case of 
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Brockett vs. Foscue, how manifest the justice of the plaintiff’s 
claim in this case, how unconscientious the defence. And under 
such circumstances, how desirous are Courts to ascertain, if pos- 
sible, some solid ground of law, on which the right can rest. But 
at every turn, this stubborn rule stares you in the face, that 
you cannot by parol contradict the writing. 

On this rule, Lord Coke observes, “ it would be inconvenient 
that matters in writing, made by advice and on consideration, and 
which finally import the certain truth and agreement of the par- 
ties, should be controlled by an averment of parties, to be pro- 
ved by the uncertain testimony of slippery memory ; and it would 
be dangerous to purchasers and all others in such cases, if such 
nude averments, against matter in writing, should be admitted.” 
Earl of Rutland’s Ca.5 Rep. 26, a. first resolution. 

And again, in the language of Lord Ellenborough, it might be 
said, “if the parol evidence, were admissible in this case, in what 
instance might not a party, by parol testimony, superadd any 
term to a written agreement, which would be setting aside all 
written contracts and making them of no effect.” 

We will only add, that we not only consider this a salutary 
rule of law, but it is equally a rule of common sense, that written 
contracts should not be controlled by oral testimony. In des- 
pite of hard cases, which usually make dad law, we have labored 
to uphold this rule in all its stringency. The various conceptions 
of different minds on the same subject, the liability of all per- 
sons to misapprehension and forgetfulness, the influence of pas- 
sion, prejudice and interest, render parol agreements at all times 
uncertain. But litera scripta manet. We hold, that the verbal 
evidence in this case, was improperly admitted, and on this ac- 
count a new trial must be granted, 

Weare not sure but that the motion for a new trial in the Court 
below, ought to have been sanctioned, on the ground that the 
verdict ot the jury was contrary to evidence. Two wit- 
nesses were examined in behalf of the defendant, R. R. Cox, 
his father, who sold the slaves tothe plaintiffs, and Gabriel H. 
Cox, a brother. Their evidence is pretty much the same. The 
latter being only present a part of the time while the trade was 
negotiating. I will refer to the testimony of the old gentleman; 
one whose recollection is full and distinct, respecting the transac- 
tion. He states that his reason for making the sale was, that the 
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defendant was indebted to the plaintiffs more than he was able to 
pay, and not wishing to see a son of his involved, and without 
the means of satisfying his just debts, and understanding that 
suit was about to be instituted against his son, and hoping to re- 
lieve him from harrassment, he went to Griffin, and cent for John 
O. Wynn, one of the firm of Wynn, Shannon, & Co. to come and 
see the negroes. On the arrival of Wynn, he informed him of 
his motive in selling the property, and proposed that if he would 
give him a fair price for the negroes, and wait, and not sue for 
the balance, he would let them go. “ The precise terms,” says 
this witness, “of the contract, were, that $1000 was to be given for 
the negroes, $900 was settled on the spot, for defendant, in notes tak- 
en from said Wynn, and credits, and $100 in plaintiffs’ note, paya- 
ble to me in ninety aays.” The witness continues: “He promis- 
ed me not to sue for the balance, and bound himself to give de- 
fendant collecting business for plaintiffs in as many counties 
as defendant could attend, and which he represented would 
be more than sufficient to pay the residue of the debt; and 
that if the defendant had to be sued for the balance, Wynn 
psomised that he would give to defendant the collecting of the 
claim against himself, and that, in consideration of these promis- 
es, he let the negroes go at $200 less than he would otherwise 
have taken from them.” 

Which of these undertakings, on the part of the plaintiffs, will 
the defendant seek to enforce? To give him collecting business 
sufficient to discharge his. remaining liability, is one thing, and 
to allow him to sue himself, another, and a very different agree- 
ment. Can the true intent and meaning of this transaction be 
misunderstood? The father of the defendant, understanding 
that his son was likely to be pressed, seeks an interview with his 
creditor. He is prompted to take this step by the most praise- 
worthy motives. The parties meet and talk the matter over. 
The price of the property, and the mode of payment, are agreed 
on; $900 of Pinkney B. Cox’s debts is cancelled, and the pur- 
chasers give their note at 90 days for the other $100. And this 
is the entire contract, and it is reduced to writing. The credi- 
tors, in a spirit of corresponding good feeling, promise to wait 
for the rest of their debt. (The proof shows that they delayed 
more than two years before this action was commenced.) Also, 
that they would patronize the defendant in his profession, ex- 
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pressing the belief that their collections in that region of country, 
would pay him enough to meet the balance of his liability. At 
any rate, if they were forced ultimately to sue, they agreed that 
they would employ him to suv himself. Was there, in all this, 
any legal or valid agreement, which would extinguish the notes 
which are the foundation of this suit ? 

Mr. P. B. Cox, himself, does not seem so to have understood it, 
For, on the 22d of July, 1843, some seventeen months after- 
wards, he addressed a Jetter to the plaintiffs, in which he says: 
“Money is so scarce I can hardly get enough to live on, Jet alone 
what Ioughtto have for you. 1 have soldproperty of the Co. (mean- 
ing the Monroe R. Road Co.) but itis hung up for division, and claim- 
ed by other fi. fas. so that I will have to sell again, which, as you 
will see shortly, I am about to do. I write nu more, but am 
yours, &c.” And again, on the 25th of December, of the same 
year, (1843,) he writes: ‘I have some money hung up, arising 
from the sales of property of the Monroe R. Road Co. which, if 
I be lucky or fortunate enough to obtain, you shall be paid; you 
shall be, if I am not left out of it.” 

Now, without deciding the question mooted at the bar, as to 
whether or not the defendant would: not be bound upon these 
subsequent promiises, based upon the old debt, I would submit, 
that they show most conclusively that Mr. Cox did not consider 
himself protected from payment, under the original contract made 
with his father. He acknowledges his liability, and that the mon- 
ey ought to be paid, and while apparently using all diligence to 
obtain the means of meeting this demand, he regrets his inability 
to do so, owing to the scarcity of money. But in these later 
writings, or in the first, not one word is uttered as to the agree- 
ment which is now sought to be established by the parol tes- 
timony. 

The judgment below is reversed, and the cause remanded, 
with instructions to order a new trial. 
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No. 42.—Tuos. D. Jounson, plaintiff in error, vs. Gzoree W. 
Hau, defendant. 


{1.] Where notes were placed iu the hands of a Justice of the Peace for collec- 
tion, by suit, anu while the suit was peudiug, the defendant paid them off, and 
took up the notes from the Justice, before judgment—held, that the Justice 
was a collecting officer, and authorised to receive the money, and liable, un- 
der the Statute of this State, to be ruled therefor in the Superior Court, for 
money received or collected by him, in his efficial capacity. 


Assumpsit, in Pike Superior Court, tried before Judge Fioyp, 
March Term, 1848. 






This action was brought in the Court below, by the defendant 
in error, against the plaintiff in error, upon uine promissory notes, 
eight of which were for thirty dollars each, and one for six dol- 
lars and twenty-three cents, said notes, dated 21st March, 1840, 
and due the 9th September thereafter. Instead of making pro- 
fert of the notes, the first count specially alleged as follows: 
“ And your petitioner sheweth, that on the sixth day of March, in 
“the year eighteen hundred and forty-one, he placed said notes 
“in the hands of Jacob Crow, constable of the four hundred and 
“‘ninety-eighth company district of Georgia Militia, in Henry 
“county, for collection; who brought suits thereon in the Justice’s 
“ Court of said district, returnable to the April term of said Jus- 
“ tice’s Court, of said district, in the year eighteen hundred: and 
“forty-one, before Henry Banks, then and there a Justice of the 
“ Peace, in and for said district; that the said Thomas D. John- 
“gon, at the Court to which the said suits were returnable, craft-, 
“ ily, subtly, and intending to deceive and defraud your petitioner, 
“then and there induced and prevailed upon the said Henry 
« Banks, Justice of the Peace, as aforesaid, to receive of him,the 
“said defendant, the sum of two hundred and forty-six dollars 
“ and twenty-three cts., with the interest then due upon said prom- 
“ issory notes, in depreciated, uncurrent, and valueless Bank notes, 
“ to-wit, of the Monroe Rail Road and Banking Company, which 
“the said defendant then and there well knew to be uncurrent 
“and valueless, and which the said Henry Banks, Justice of the 
«“ Peace, as aforesaid, did then and there receive, and did then 
“and there deliver up to the said defendant, his promissory notes 
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“ aforesaid; which Bank notes your petitioner had previously re- 
« fused, and did then and there refuse and still doth refuse to re- 
“ceive in discharge of said promissory notes.” The second 
count declared upon the indebtedness of the defendant, by virtue 
of nine notes of like character, with those mentioned in the first 
count, in the sum of $246 23, excusing profert under the circum- 
stances above detailed. 

The defence consisted of the pleas of non assumpsit, and of 
the Statute of limitations, first, because “no right of action hath 
“ accrued to the plaintiff, to sue for and recover damage by reason 
“of the said defendant having induced and prevailed on said 
“ Henry Banks, Justice of the Peace, as aforesaid, to receive 
“said bills as is pleaded in plaintiff’s declaration, within four 
“years next preceding the commencement of this suit.” And 
secondly, “that he, defendant, did not undertake or promise, in 
“manner or form as the said plaintiff hath above thereof set 
“forth and alleged within four years previous to the commence- 
“ment of this suit.” 

When this cause came on to be tried in the Court below, the 
counsel for the defendant, Johnson, demurred to the declaration— 

1st. To the first count, because the gist of the action in this 
case, was the alleged fraud of the defendant, in inducing the Jus- 
tice of the Peace, who was a collecting officer and agent for the 
plaintiff, in receiving the money, to accept the bills of the Mon- 
roe Rail Road and Banking Company, in payment of the notes, 
and such fraud was not plainly, fully, and distinctly set forth in 
the declaratiun; nor did the declaration set forth that any false, 
fraudulent, or deceitful means were employed by the defendant, 
to induce the acceptance of the bills in payment of the notes, nor 
did the declaration shew what those means were. 

2d. Because from the plaintiff’s own statement in the declara- 
tion, the debt had been paid to the Justice of the Peace, author- 
ised by law to receive the same. 

3d. Because, it did not appear, from the declaration, that. either 
the Justice of the Peace or the plaintiff had ever relied on any 
representations of the defendant, or that either of them had ever 
been defrauded or deceived thereby. 

4th. Because, if the plaintiff dissented from the act ofthe Jus- 
tice of the Peace, in receiving the money in satisfaction of the 
debt, he should have done so within a reasonable time, and that 
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his dissent, together with a tender of the bills back, should be 
averred in the declaration. 

And to the second count, because it contained, per se, no suffi- 
cient cause of action, and no description of the notes. An on 
argument being had, the Court below overruled all the grounds of 
the demurrer assumed to both counts of the declaration; and de- 
cided that under the circumstances set forth in the declaration, the 
Justice of the Peace was not a collecting officer according to 
law, nor did the law make him the agent of the plaintiff in re- 
ceiving the money, nor in delivering up the notes. The counsel 
for the defendant excepted. 

The trial proceeded, and the plaintiff proved by Kingsberry, 
his agent, the placing of the notes in the hands of the constable 
for collection, without instructions as to what sort of funds he was 
to receive in payment. That when informed of the payment in 
Monroe Rail Road money, he declined receiving it; that the notes 
had never been paid in any other funds within his knowledge, and 
that on one occasion previous to the notes being placed in suit, 
he had a conversation with the defendant, Johnson, who pro- 
posed to pay him in that sort of money, and that witness declined 
receiving funds of that character. The witness then proved the 
contents of the notes, as alleged in the first count. It was then 
proven by A. A. Gaulding, that in the spring of 1841 he believed 
the bills of the Monroe R. R. and Banking Company, were about 
some ten per cent. below par in Augusta, as were most of the 
suspended Banks of Middle and Western Georgia; that a very 
large portion of the currency of Pike and Henry counties con- 
sisted of the bills of that Bank, and were by many received as 
current at par; and that on a final distribution of the assets of the 
Bank (M. R. R.) the bill holders received a dividend of between 
sixty-five and eighty cents in the dollar. Andrew R. Moon testi- 
fied that in the spring of 1841, the bills of said Bank were, be- 
low par. 

The testimony of Henry Banks, the said Justice of the Peace, 
taken by commission, was then offered in evidence by the plain- 
tiff, which was objected to by defendant’s counsel, on the ground 
that said Banks was interested in the event of the suit, and be- 
cause the record of a recovery in this case could be used as evi- 
dence in another action which might be brought against him by- 
the plaintiff. The Court below overruled the objection, and the 
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counsel for the defendant excepted. The depositions of Banks 
were then read in evidence to the jury, which proved that said . 
notes were placed in his hands by the constable for suit; that 
summonses were issued, returnable to the Justice’s Court in 1841, 
and were paid off by the defendant, Johnson, at the term of the 
Justice’s Court in April, 1841, in bills of the Monroe Rail Road 
and Banking Company; that the notes were given up to Johnson, 
who burned them in the presence of witnesses; that afterwards, 
Col. Clark, plaintiff’s attorney, served witness with a notice that 
gold and silver would be required, or bills on the Banks of the 
city of Augusta, &c.; who was informed by witness, on receiv- 
ing the notice that he had already collected said notes in Monroe 
Rail Road money, which he refused to accept. This witness fur- 
ther testified, that when he received said bills, they were current 
and at par at McDonough, Henry county; that he received bills 
of that Bank for all debts due himself, individually, and as a Jus- 
tice of the Peace, and all others, as far as he knew, received such 
bills in payment of debts. The defendant, when he paid the mo- 
ney to witness, did not say anything to shew that he was doubt- 
ful of the money. Witness received the bills in good faith, and 
had no doubt at the time, but that it would be satisfactory to the 
plaintiff’ The plaintiff here closed, and the counsel for the de- 
fendant offered no testimony, but moved the Court below for a 
non-suit, because the plaintiff’s remedy, if ever he had one, was 
barred by the Statute of Limitations. The Court below over- 
ruled the motion, deciding that the Statute as plead, four years be 
ing the time mentioned in the pleas, did not apply to a case like 
this, six years being the time limited in the Statute applicable to 
this case. To which the defendant’s counsel excepted upon the 
following grounds : 

ist. Because the plaintiff’s right of action on the notes is bar- 
red by the delivery and cancellation of the notes, as proved by the 
evidence, and this being an action on the case founded on the 
fraud committed by the defendant, in prevailing on the Justice of 
the Peace to receive the bills in payment, the plaintiff's right of 
action accrued immediately on the perpetration of the fraud, and 
more than four years having elapsed between that time and the 
commencement of the suit. 

2d. Because the Courterred in deciding that this action is 
founded on the notes; the notes themselves not being set forth or 
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sufficiently described in either count of the declaration. they could 
not be considered as the foundation of the suit. 

The Court below charged the jury, fully sustaining and affirm- 
ing his previous ruling and decisions made in the progress of the 
cause, and told the jury plainly, that in the opinion of the Court, 
the defendant was in Court without any sufficient plea or evi- 
dence, and that they ought to find for the plaintiff the amount of 
principal and interest due on the notes, and this they could do 

_ either with or without retiring from the box as they might think 
proper. The Court below also charged the jury, that there was no 
evidence to show that the Justice of the Peace was the agent of 
the plaintiff to collect the notes, and that by law he was not a col- 
lecting officer before judgment. To which charge of the Court 
the defendant excepted— : 

1st. Because the Court erred in charging the jury that the Jus- 
tice of the Peace was not a collecting officer, and that consequent 
ly the paymetn to him was no payment. 

2d. Because the Court erred in charging the jury that there 
was no evidence to show, that the Justice of the Peace was the 
agent of the plaintiff, authorized to collect the notes. 

3d. Because the Court erred in charging the jury, that the 
Statute of limitations was not properly pleaded in this ‘case, and 
that six years was the time limited by law, as a bar to this action, 
and not four years, as insisted on in the pleas. 

4th. Because the Court erred in instructing the jury, that the 
defendant was in Court without any sufficient plea and any evi- 
dence, and that the jury ought to find for the plaintiff the amount 
of the notes with interest, and this they might do without leaving 
the box, or after leaving the box, as they might think proper. 


Upon the foregoing exceptions, the errors complained of are 


assigned. 


Srark, for plaintiff in error, cited, 2 Kelly, 54,55. Hotchkiss, 
657, 660. Storyon Agency,87 to 93. Chitty on Bills, 394, 425. 
1 Stark. Rep. 300. 13 John. 483. 


ARNOLD, for defendant in error, cited, 3 Kelly, 261. Prince, 
453, 511. 
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By the Court—Warner, J. delivering the opinion. 


The Court below did not err, in our judgment, in overruling 
the defendant’s demurrer to the declaration, or in refusing to 
nonsuit the plaintiff, on the ground that the plaintiff’s demand 
was barred by the Statute of Limitations, nor for admitting the 
testimony of Banks. The delaration is drawn, it is true, in quite 
an informal manner, but we think it is substantially an action of 
assumpsit on the notes, and not an action on the case for fraud. 
The allegation, as to the manner in which the notes were paid 
to the magistrate, and the destruction of the same, we consider 
to be intended as an excuse for not making profert of the notes in 
the declaration. The principal question which we shall consider, 
and which must control this case is, whether a Justice of the 
Peace, in this State, is a collecting officer; the Court below being 
of the opinion that he is not a collecting officer, and that a pay- 
ment to him, by the plaintiff in error, at the first term of the 
Court, while the notes were in his possession, was no paymant. 
By the laws of this State, a Justice of the Peace is required to 
perform both ministerial and judicial duties. It has been insist- 
ed, on the argument, that the reception of the money by the mag- 
istrate, and the giving up the notes to the defendant, was a judi- 
cial act, and not a ministerial act. If it was a judicial act, then it 
is equally fatal to the plaintiff’s right to recover in the Court be- 
low, for, being the judgment of a Court of competent jurisdiction, 
it is conclusive upon the rights of the parties, unless reversed or 
set aside, which is not pretended to have been done. But we do 
not think the reception of the money by the Justice, was a judi- 
cial act, and that, by the Act of 1820, a Justice of the Peace in 
this State is recognized as a collecting officer; and therefore, we 
feel bound so to recognize him, at least when the note is placed 
in his hands for suit, until judgment shall be rendered thereon. 
The Act of 1820 is entitled “An Act more effectually to com- 
pel Justices of the Peace and constables,'to pay over monies re- 
ceived or collected by them in their official capacities.” It is de- 
clared by the Act, that “ Justices of the Peace shall be so far con- 
sidered officers of the Superior Courts as to be subject to be rul- 
ed, under similar regulations as are customarily pursued in re- 
lation to any other officer of said Court, when they shall refuse or 
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neglect to pay over any moneis which they may have received 
or collected in their official cpacity.” Prince’s Dig. 510. The 
Act of 1822, places Justices of the Peace on the same footing 
with sheriffs and Attorneys at Law, so far as to require them to 
pay twenty per cent.on any money they may have in their hands, 
on written demand for the same, when not promptly paid to the 
party entitled thereto. Dawson’s Compilation, 403. When the 
payment was made by the defendant, in the Court below, to the 
Justice, he had possession of the notes and delivered them up to 
him before judgment had been reudered thereon, who had, in our 
judgment, the legal authority to receive it, and would have been 
liable to a rule therefor, on failure to pay it over as money ‘ 7e- 
ceived or collected in this official capacity.” Whether the Justice 
acted in good faith, in receiving the Monroe Rail Road money, or 
not, we express no opinion; that was a question of fact with 
which the Court has nothing to do. 

Let the judgment of the Court below be reversed, and a new 


trial had. 


No. 43.—Grorce W. Martin, plaintiff in error, vs. Tottison T. 
ATKINSON, defendant in error. 


]1.] Where there is a clear mistake, or other good cause for amending a sworn 
answer, the practice is to file an additional, or supplemental answer. 

[2.] Amendments will be allowed after replication filed. 

[3.] Amendments to sworn answers will be allowed in cases of mistake, fraud, 
surprise, and the discovery of new matter, but with great caution and difficul- 
ty. There is, however, no general rule, and the application is made to the 
discretion of the Court, and each case depends very much upon its own 
merits. 

[4.] When it is made to appear to the Court, upon oath, that the defendant in- 
tended to swear when he first put in his answer, as he desires by the amend 
ment to be permitted to swear, it will be allowed 


Application to amend an Answer to a Bill in Equity, in Pike 
Superior Court, decided by Judge Fioxp, February Term, 
1848. 
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The facts necessary for the points adjudicated, are found in 
the opinion of the Court. 







ARNoLp, for plaintiff in error. 





Facts.—Plaintiff filed his bill vs. defendant to August Term, 
1845, of Pike Superior Court, alleging, among other things, a 
purchase of a lot of land in Pike, by plaintiff, of defendant, and 
the giving of notes and atitle to another lot of land in Dooly 
county, in payment thereof; and defendant by his answer, sworn 
to and filed on the 24th March, 1846, admitted these facts; andarep- 
lication was then filed to said answer, and afterwards, at the Au- 
gust term, 1846, atrial was had, and a decree rendered for the 
defendant, from which the plaintiff appealed, and three terms af- 
ter the appeal entered, the defendant, at February term, 1848, 
comes and moves leave to amend his answer in this particular, 
alleging, as his excuse, that (though he knew the fact at the time 
of swearing his original answer, and told itto his solicitor’s agent) 
his solicitor’s agent deemed it unimportant, and giving no excuse 
for the long delay. 

Quere.—Should the amendment be allowed ? 

It is a general rule, that amendments of sworn bills and answers. 
are to be allowed with great caution. Mit. Pl. 55, 325. 1J. C. 
R. 434. 316.410. 6 Jb. 81. 

Amendments are never allowed in the answer itself, but only 
a supplemental answer on a special application therefor. 2 V. 
§ B. 256. 10 Ves. 285, 401. And even this supplemental an- 
swer is admitted with great difficulty, if prejudicial to plaintiff. 
2 V. & B. 256. 19 Ves. 631. And it must be to arrest a mistake 
of facts, which is probable of itself. 1 V. §& B. 150. 2 Ibid, 163, 
256. 4 Johns. Ch. R. 375, And nocase can be found of amend- 
ment allowed on the ground of laches or misapprehension of the 
party defendant, himself. 19 Ves.628. 4 J.C. R.375. Amend- 
ments have beenallowed in small matters, on an affidavit of surprise 
or mistake. 2 Mad. Ch. 376. And a motion to amend was 
refused, and this decision affirmed on appeal to the House 
of Lords, where the defendant having by answer consented to 
confirm an award made by her father, though the motion was ac- 
companied by an affidavit, that her answer was prepared by her 
father, who had wronged her in the award, and that she never 
read the award. 2 Vern. 434. 
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From all the cases, we draw the general conclusion, that though 

amendments or answer, are in thediscretion of the Court, this dis- 
cretion isto be cautiously exercised in reason, and in conformity with 
lie usual practice of the Court, and in confo rmity with established 
precedents. Ancient and uniform practice of the Court is as bin- 
ding as positive order. 2 Kelly, 421. Mit. P.2n.c. Our general 
rule is, that amendments are never allowed in materia] parts of an 
answer, except where there has been surprise or mistake of fact,and 
then only by a supplemental answer ordered on a motion therefor, - 
accompanied by an affidavit, that when the original answer was put, 
the defendant did not know the circumstances on which he applies, 
or any other circumstances upon which he ought to have stated 
the fact otherwise, or that when he swore his original answer, he 
meant to swear in the same manner he now asks to swear. 2 
Mad. Ch. 376, 7, and passin. 4 Johns. Ch. R. 375. 

’ Thus the law stood for ages before our adopting Statute, and 
the only question which remains, is, have we any Statute or rule 
which alters this? There is no Statute of jeofails in Equity ca- 
ses in Georgia, and the only rule of Court, bordering on this sub- 
ject, is the concluding article of the 4th rule of Equity cases, 
which reads as follows: And the Judge shall have power to 
order such amendments as are usually made in open Cwurt.” 

Now, as for the time of making amendments. The general 
rule is, that irregularities and errors must be corrected at the 
first term after they are discovered and taking distinct steps af- 
terwards, is a waiver of the irregularity. 2 J. C. R. 249. 1 1b. 
191. GM. Dudley's Rep. 47, and this rule applies as well in 
Equity as Law. After issue joined and publication passed, and 
witnesses examined it is too late, Mit. Pl. 55, 325. 

Then this amendment does not come up to any of the prece- 
dents, nor within the letter or spirit of any of the rules and is er- 
roneous and should be disallowed. 


Green & Causey, for defendant. 
By the Court—Nisset, J. delivering the opinion. 
This application to amend the answer was made after replica 


tion filed—indeed after a decree had been rendered for the de- 
fendant, although there was no trial, the plaintiff being unprepa- 
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red for trial, confessed a judgment for the defendant. Upon the 
appeal, and after two continuances, the ;defendant, upon notice, 
moved the Court for leave to file a supplemental answer by way 
of amendment. The application was accompanied with the affi- 
davit of the party, his solicitor, and a person by the name of 
Greene, which set forth the following facts: The defendant re- 
sides in the county of Pike, and his solicitor in the county of 
Crawford. The answer was drawn by the solicitor in the absence 
‘ of the defendant, from notes of the facts taken by him. It was 
transmitted to a friend, not being a lawyer, witha request to read 
it to the defendant, correct it wherein he directed it to be cor- 
rected, procure his oath and file it in office. It was accordingly 
read to the defendant, who stated at the time, that one statement 
in it was erroneous, to wit: The statement, that a tract of land 
belonging to him, lying in the county of Dooly, was received 
from the complainant in payment for a tract of land sold him by 
the defendant, and that the truth was, that the Dooly tract was 
taken by him in payment of other debts owing him by the com- 
plainant. The alteration was not then made, the person who 
read the answer to the defendant assuring him that it was not @ 
material matter, and would not affect his legal rights, and far- 
thermore assuring him that his counsel would amend the answer 
in that particular, when he came to Court. 

Under these circumstances, the oath was taken and the an- 
swer filed. The amendment sought to be made is in the partic- 
ular, in relation to the Dooly tract of land. The defendant, desi- 
ring now to make it what he had said it ought to be at the begin- 
ning. It is conceded that the proposed amendment will be prej- 
udicial to the complainant. 

The presiding Judge allowed the amendment, and the com- 
plainant excepted. 

[1.] It is argued that the replication being filed and the cause 
for a hearing on the appeal, the application to amend is too late. 
There appears to be no particular limit to the time within which 
an application to file a supplemental answer must be made. 

[2.] Itmay he made, and if allowable, will be allowed after 
replication has been. filed. But not unless the cause is in such 
a state, that the plaintiff may be placed in the same situation he 
would have been in, had the answer been correct at first. Hence, 
application to amend has been refused, after the cause has been 
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set down for a hearing. Dan. Ch. Pl. and Pr. 916,917. Cur- 
ling vs. Marquis of Townshend, 19 Vesey, 628, 631. Jackson vs. 
Parish, 1 Sim. 505. McDougal vs. Purier, 4 Russ. 486. -Our 
practice, as to amendments, is scarcely so strict as the English. 
But as to time, we do not think that in England this application 
would be too late. The replication here was filed, but it does 
not appear that any order had been taken setting the cause down 
for a hearing. It was in that state, when the allowance of the 
amendment would not place the plaintiff in any worse condition 
than he would have been in, had the answer been correct at first. 
Particularly, since the Chancellor would permit such an amend- 
ment only upon such terms as would be equal and ‘just. It is his 
duty to see to it, that the plaintiff is not surprised by the amend- 
ment. 

Formerly, it was the practice to permit a party to amend his 
answer, by taking it off the file and correcting it, in case of mis- 
take, or where new matter has come to his knowledge, since it 
was put in, or in case of surprise, or of fraud. Dan. Pl. and Pr. 
912. Story’s Eq. Pl. secs. 896 t0901. Bowen vs. Cross, 4 Johns. 
Ch. R. 375. 1 Bland. 162. Smith vs. Babcock, 3 Sumner, 583. 
1 Bailey Eq. R.375. 2 P. Williams, 424. Amb. 62. 1 V. & 
B. 186. 10 Vesey, 401. 1 Eg. Cas. Ab. 29. 

Lord Thurlow, however, changed the practice, not permitting 
the answer to be taken off the file, but allowing a supplemental 
answer to be filed, and by that course leaving to the parties, the ef- 
fect of what had been sworn before, with the explanation given 
by thesupplement. 10 Vesey,284. 8 Vesey,79. 10 [b.401. 4 
J. C. R. 375. 1 Barbour’s Ch. Pr.165,6. 2 V. & B. 256. 1 
Smith's Ch. Pr. 2 Am. Ed. 270. This practice continues, and 
is unquestionably best, for it insures justice between the parties, 
and holds the defendant stiil perfectly amenable to the criminal 
law, if he be guilty of perjury. 

Now an amendment by supplement, will be allowed to correct 
a mistake as to matter of fact, in the answer. Strange vs. Col- 
lins, 2 Vesey & B.168. Taylor vs. Obee,3 Pri.83. Ridley vs.Obee, 
Wightw. 32, So also the rule is extended to other analagous 
cases, as where the defendant, at the time of putting in the origi- 
nal answer, was ignorant of a particular circumstance, he has been 
permitted to introduce that circumstance. Jackson vs. Parish, 1 
Sim. 505. Tidswell vs. Bowyer, 7 Sim.64. 9 Ib. 365. 2 Mer. 57. 
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So where a defendent had wished to state a fact in his original 
answer, but was induced not to do it, by the mistaken advice of his 
solicitor, he was allowed to state-it, by supplement. Nail vs. 
Punter, 4 Sim.474. See also 4 J. C. R. 375. 

So where, by the misrepresentations of the plaintiff, the defen- 
dant was induced to admit certain securities against himself; he 
was permitted to correct the admission. Curling vs. Marquis of 
Townshend, 19 Vesey, 628. 

It is true, however, that in all cases where the amendment pro- 
posed to be made, is prejudicial to the plajntiff, it will be allowed, 
if at all allowed, with great caution—in the language of the books, 
with great difficulty. Indeed, all amendments to sworn bills or 
answers, are allowed with extreme caution. The reason is, that 
parties will not be permitted to experiment under oath upon the 
rights of their adversaries, and then evade the pains and penal- 
ties of perjury by amendments. The defendant must state what 
he expects to put upon the record, and the application must be 
accompanied with affidavits. Damiel’s Plead. and Prac. 914. 
Edwards vs. McLeay, 2 V. & B. 256. Western Reserve Bank vs. 
Stryker, 1 Clarke, 380. V. & B. 149. 4 Sim. 54. 1 Vesey, 
628,631. 5 Beav-432. 2 1b. 236. 4J3.C. R. 375. 

[3.] From all of which we learn, that with great caution, and 
even difficulty, amendments by way of supplement, will be al- 
lowed in case of mistake, surprise, new matter and fraud ; and in 
cases analagous to these cases, upon principle. No unvarying rule, 
however, obtains, which will embrace all cases. The question of 
amendment is addressed to the discretion of the Court. Each 
case must depend upon its peculiar merit or demerit. .“ The 
question always is applied to the discretion of the Court, in the 
patticular instance.” Per Lord Eldon, in Wells vs. Wood, 10 
Vesey, 401. 

Amendments are allowed, because necessary to the ends of 
justice. In applications, such as I am now considering, it is nec- 
essary that the defendant make such a case as that it shall appear 
to be due to generai justice, that the record be altered. Daniel’s 
Plead. & Prac. 915. 

In Wells vs. Wood, (ubi supra,) Lord Eldon says, “ A defend- 
ant making this application, must make out such a case, that it 
shall appear due to general justice, fo permit the issue to be al- 
tered.” “There can be no doubt, (says Ch. Kent,) that the ap- 
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plication ought to be narrowly and closely inspected, and a just 
and necessary case clearly made out.’ Bowen vs. Cross, 4 J. C. 
R. 377. 

It would seem a logical inference froin this proposition, that 
where a case is manifestly just, where the ends of general jus- 
tice would be promoted, the amendment would be allowed. 

[4.] Now this is not a case of the mistake of a fact by the de- 
fendant, fur from the beginning he was cognisant of what the an- 
swer was, as well as what it ought to be. Nor was there fraud 
or surprise here; nowis it pretended that new matter has been 
discovered since the answer was put in. This case does not 
therefore fa)] under any of those heads. We are fully satisfied, 
notwithstanding, that it is fully within the principles upon which 
amendments are allowed. It is, in the first place, a case of man- 
ifest justice; in the language of Chancellor Kent, a just and nec- 
essary case. The correction of the answer is, as to a point mate- 
rial for the defence ; upon the correction depends several hundred 
dollars. The error in the answer, was made originally by defen- 
dant’s solicitor—it was as to him, a mistake. It was perceived 
and protested against, at the time that the defendant swore to 
the answer. He swore to it with a protest against its. truth, and 
was induced to swear to it by two assurances, upon which he 
seems to have rested—oue, that the error would not effect his le- 
gal rights, and the other, that the error would be, in time, and at 
the proper time corrected. I know that no mistake as to legal 
rights wiil justify an amendment, yet this assurance, and the im- 
pression made by it, are material, as characterizing the whole 
transaction. It never was the purpose of this defendant to 
answer otherwise, than as he now proposes to make his an- 
swer. In moral verity, he has never answered otherwise than 
according to the amendment asked. 

The proposition now made is not so much to alter the answer, as 
to make the record correspond with what the answer, in fact, 
was. This application is no after-thought, suggested in the pro- 
gress of the cause, by the developements in the case, by evi- 
idence, trials, interlocutory judgments, or any thing else. It 
springs not out of the late exigences of the defence, but was con- 
templated, asked, desired and expected from the beginning. The 
defendant personally, is not ip default. He may be ignorant, for 
no knowing, cautious, artful man, would have sworn to this an- 
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swer, ashe did. His simplicity and his honesty are equally appa- 
rent. Where these combine to prevent justice, it is aclear case 
for relief. It is impossible that this application can be made from 
corrupt motives. The history of the matter, as disclosed in the 
affidavits, demonstrates the impossibility of such motives. The 
equal rights of mankind—what Lord Eldon calls general justice, 
as much as the particular equity due to this individual, require 
the application to be granted. 

Again, the allowance of this amendment would not impair the 
strength of the penal law against perjury, nor conflict with the 


general policy of the criminal administration. For the reason, 


that as this whole matter appears upon the record, the defendant 
is obviously, not guilty of perjury. So obvious is his innocence, 
that it can do no harm as a precedent. 

This case, although not in its precise facts, like any one which I 
have been enabled to find in the books, falls within the princi- 
ples of some of the adjudications, where amendments have been 
allowed. The Solicitor, drawing the answer from his own notes, 
taken from the defendant’s statements, inserted by mistake an ad- 
mission contrary to the wish and intention of his client, and highly _ 
injurious to his interests. To correct that admission, is the object 
of the amendment. Like to this in principle, is the case of Nad 
vs. Punier, 4 Sim. 474. In that case, the defendant had wished 
to insert a fact in his original answer, but was induced to leave 
it out, upon the mistaken advice of his Solicitor. The amend- 
ment was allowed. Here the defendant intended not to insert a 
material fact, to-wit: the admission about the Dooly tract of 
land, and it was inserted, not by the mistaken advice of his So- 
licitor, but by a mistake, in fact, by his Solicitor, as to what his 
client wished him to insert. This case seems to me stronger than 
the former, in this—that the former case went upon a mistake by 
counsel, as to the legal rights of his client; in this case, the mis- 
take of counsel was as to a fact to be admitted, or not, in the an- 
swer. For, generally, a mistake as to legal rights, is not good 
cause for allowing amendments. 

In Bowen vs. Cross, 4 J. C. R. 375, application was made to 
file a supplemental answer upon the affidavit of defendant’s So- 
licitor, stating that an acco:nt containing the items of the debt al- 
leged to be due from the plaintiff to the defendant, was handed 
to the Solicitor at the time of drawing the answer, and that the 
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Solicitor omitted to attach it to the answer, from a belief that it 
was unnecessary. The amendment proposed, was to attach the 
account to the answer, which was allowed by Chancellor Kent. 
After a review of the cases relative to this doctrine, the Chancel- 
lor says—“ in the present case, the defendant moves to make sun- 
dry amendments, but there is no ground for the indulgence, ex- 
cept as to the mistake sworn to have arisen on the engrossment 
of the answer, and not discovered until after it was filed, and as to 
the omission of the Solicitor to make the schedule referred to in his 
affidavit, a substantive part of the answer. The defendant handed 
the documeut to the Solicitor, when he was to prepare the an- 
swer, and no doubt it was his intention that it should have been 
used ina way the most fit and proper for his defence. The omis- 
sion to annex it, may be imputed to a mistake in the Solicitor ; 
and after some hesitation, | am inclined to permit a supplemental 
answer to be filed, in respect to those two omissions, and as to 
them only.” This decision goes upon two grounds—the intention 
of the defendant that the schedule should be annexed to his an- 
swer, and the mistake of the Solicitor in omitting to attach it. 
Now, in the case before us, the intention of the defendant not to 
answer, as he did originally answer, and the mistake of the Solic- 
itor in drawing the answer erroneously, are proven. What dis- 
tinguishes it from the case decided by Chancellor Kent? In 
some respects, it is really a stronger case than that. 

The case of Livesey vs. Wilson, 1 V. § B. 149, is nearer to this 
case than any I have seen; and is, of itself, sufficient authority 
for our judgment. In that case, the defendant, in answer toa bill 
for specific performance of a contract, admitted that he took pos- 
session of the whole property, in pursuance of the contract, but 
afterwards applied for leave, to put in a supplemental answer to 
limit the admission to part of the premises only. 

Lord Eldon refused the amendment, using remarkable lan- 
guage, in substance as follows: “ I will not grant the motion, un- 
less the defendant will tell me, upon his oath, that when he swore 
to his original answer, he meant to swear in the sense in which he, 
by his application, desires to be permitted to swear.”” The amend- 
ment was refused, upon the ground that the defendant would 
not upon oath say, that he originally intended to swear, as he 
now desired to be permitted to swear. Now, this case is the 
very case required to be made by Lord Eldon. In that case the 
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defendant desired to correct an admission—so also in this. In 
that, the Chancellor refused the amendment, because the 
defendant would not tell him upon oath, that he intended at 
first to swear, as he now desired to swear. In this case, the de- 
fendant comes into Court, and upon oath says, that when he first 
swore to his answer, he intended to swear as he now desires to 
be permitted to swear. If Lord Eldon was presiding in this 
Court, he would, upon his own conditions, be compelled to allow 
this amendment. Upon this authority, (and there is none great- 
er,) and upon principle, we allow it. 
Let the judgment of the Court below be affirmed. 


No. 44.—Cuartes G. Turner, plaintiff in error, vs. Epwarp E. 
Rawson, defendant. 


[1.] The 61st rule of practice, requiring in every application for a new trial, a 
a brief of the testimony in the cause to be filed by the party applying for such 
new trial under the revision and approval of the Court, is imperative, and up- 
on failure to comply, the motion will be dismissed at the hearing. 


Motion for new trial, in Pike Superior Court, decided by Judge 
Fioyp, February Term, 1848. 

The defendant in error moved in the Court below, to dismiss, 
the rule nisi granted at a previous term, for the reason, that no 
brief of the testimony had been filed under the sanction of the 
Court, nor agreed upon by the parties. A brief of testimony 
was filed, and on the 21st of August, 1847, defendant in error 
“ acknowledged notice of the brief of the testimony.” The Court 
dismissed the rule nis?, and this decision is alleged to be errone- 


ous, 


Arno.p, Martin, GREEN, and Gisson & Hammonp, for plain- 
aff. 


ARnoLp, for the plaintiff in error, cited— 
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2 Kelly,1. Dudley, 47,78. 2 Tidd, 910. 1 M.§&S8.576. 1 
Burr. 390. Cowper, 597. 2 W. Bl. 1221. 1 Kelly, 463, 254. 
3 Ibid, 221. Prince, 421, 442. 





Batey, for the defendant. 


By the Court—Lumpxwy, J. delivering the opinion. 


[1.] This was a motion for a new trial in Pike Superior Court. 
It was made at the August term, 1847, and dismissed at the en- 
suing term, on account of the failure of the applicant to file a 
brief of the testimony, as required by the 61st rule of practice. 
It is conceded that no brief was filed under the revision and ap- 
proval of the Court. It is contended, however, that a brief of 
the testimony was lodged in the Clerk’s office, after having been 
submitted to the inspection of the opposite counsel. The record 
does not show that a brief of the whole testimony ever was filed. 
But even if it did, there being no evidence that it was agreed up- 
on by the opposite counsel or approved by the Court, the mo- 
tion was properly dismissed. Petty and others vs. Mahaffy, 3 
Kelly, 217* 


*Notge.—See also Charles Hartridge vs, D. § A. Wesson, 4 Ga. Repts. 101. 


No. 45.—Marruew Org, plaintiff in error, vs. Reusen Brown, 
et al. defendants. 


1.] Where a purchaser of a tract of !and at sheriff’s sale, refused to comply 
with the terms of the sale, and the same was resold for less money, a Court of 
Equity will not entertain jurisdiction to compel a specific performance by the 
purchaser of the sale, at the instance of the defendant in execution, but will 
leave him to his remedy, provided by the Act of 1831. 

[2.] Where a bill seeks to set aside a sheriff’s sale, on the ground of fraud by 
the purchaser, and to enjoin the sheriff from making a title to him, some spe- 
cifie fraudulent conduct on the part of the purchaser must be charged; it is 
not sufficient to make a general allegation of fraud, but the bill must allege 
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the particular acts or declarations of the defendant, which are relied on to 
constitute the fraud. 










In Equity, Pike Superior Court—application for injunction be- 
fore Judge Fioyp, at Chambers, 1848. 










This was a Bill in Equity, for relief and injunction, presented 
to his Honor, Judge Floyd, at Chambers, for his sanction, and 
which he refused, on the ground that the case made by the bill 
did not entitle the complainant to the injunction prayed, to which 
the complainant excepted. 

The material allegations of the bill are as follows: 

That the complainant was in possession of certain premises in 
the county of Pike, for which an action of ejectment was institu- 
ted, which was compromised, and a verdict by consent taken for the 
plaintiff in ejectment, for all of said premises, lying north of Sol- 
omon Street, in the city of Griffin, and for two acres south of 
that street, the complainant being allowed to retain the balance of 
the lot, consisting of one hundred acres, more or less, for the ben- 
efit of certain of his creditors, and a deed was thereupon executed 
by the Attorney at Law of the plaintiffin ejectment, to Pinckney 
B. Cox, reciting said proceeding and consent in the action of 
ejectment, and relinquishing for his client, as fat as he legally might, 
to said Cox the title to the premises, for the payment of the com- 
plainant’s debts as sheriff, together with the debt he owed said Coz, or 
for which Cox was liable for him, for the purposes of first selling 
the same, and paying off said official debts, and those due said 
Cox, orthose for which he might be liable, andif any balance left,the 
same to go to the complainant. Cox entered upon the discharge 
of the trust created by said deed, the premises being surrendered 
up to him for that purpose. In pursuance of the trust, Cox af- 
terwards entered into an agreement with George Prothro, for 
the sale of a portion of said premises forthe sum of $1200, the 
titles to be perfected by sale of the same under an execution in 
favour of Reuben Brown, one of the defendants in error, against 
the complainant as principal, and his securities on his bond, as 
sheriff; that the same was accordingly put up to sale under said 
execution, and was bid off for Prothro, by Cox as his attorney, at 
said price of $1200; that Prothro declined and refused to pay the 
bid or to take the sheriff’s deed, but that Prothro is still willing 
to comply, if the sale hereinafter mentioned should be set aside. 
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Prothro having failed to pay his said bid, the sheriff re-adver- 
tised the premises, and again offered the same for sale; when 
said Reuben Brown, taking advantage of the absence of the com- 
plainant, which was occasioned by sickness, and with full knowl- 
edge of the facts stated, caused said premises containing the 
dwelling house of the complainant, and which was of the value 
of $1500, to be re-sold under said execution, and by reason of 
the facts aforesaid, and of doubts thrown upon the title by said 
Brown, and at his instigation, the same were knocked off to said 
Brown at the nominal sum of $500, being $1000 less than the 
actual market value thereof, and $700 less than the price agreed 
to be paid by Prothro. 

That if said sale is permitted to stand, complainant will be 
wholly unable to pay his debts, &c. 

That Brown is proceeding to obtain a deed from the sheriff, 
and will do so unless prevented. The complainant offers to re- 
fund to Brown his bid of $500. 

The bill prays a decree setting aside the sale to Brown, and if 
that cannot be done, then he prays for a specific performance of 
the terms of the sheriff’s sale by Prothro the purchaser, as set 
forth inthe complainant’s bill. 


Hunter & Wison, for plaintiff in error. 
Kine & Harman, for defendant in error. 
By the Court—Warner, J. delivering the opinion. 


The object of the complainant’s bill is, to enjoin the sheriff of 
Pike county, from making a title to the premises purchased by 
Brown, one of the defendants, at a sheriff’s sale, and to set the 
same aside; and if. that cannot be done, then the complainant 
prays, that the terms of the contract consummated, as he alleges, 
by the first sheriff’s sale to Prothro,may be specifically performed. 
Prothro, as the record shews, bid off the land for the sum of 
$1200 00, at the first sheriff’s sale, but refused to comply with 
the terms of the sale, and the land was subsequently re-sold, and 
purchased by Brown, the plaintiff in execution, for the sum of 
five hundred dollars. 

[1.] To so much of the bill as prays a specific performance of 
the first sheriff’s sale by Prothro, it is a sufficient answer to say, 
that the Act of 19th Dec., 1831, provides an ample and adequate 
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remedy for the complainant. By that Act, it is declared, “that 
any individual who may become the purchaser of any real. or 
personal estate, at any sale which shall hereafter be made at pub- 
lic outcry, by any executor, administrator, guardian or sheriff, and 
shall fail, or refuse to comply with the terms of such sale, when 
required so to do, shall be liable for the amount of such pur- 
chase money, and it shall be at the option of such executor, ad- 
ministrator, guardian or sheriff, either to proceed against such 
purchaser, for the full amount of the purchase money, or to re- 
sell such real or personal estate, and then to proceed against the 
first purchaser, for the deficiency arising from such re-sale; and 
in case of sheriff’s sales, such suit may be brought in the name of 
the sheriff, for the use of the defendant, or plaintiff, in execution, 
or any other person in interest, as the case may be.” The sec- 
ond section of the Act provides, that no note, or memorandum 
in writing, shall be necessary to charge the purchaser at such 
sale. Prince Dig. 471. 

|2.] With regard to the charge of fraud, made by the com- 
plainant, for the purpose of setting aside the last sheriff’s sale, it 
is true, there is a general allegation in the bill, that the sale was 
fraudulent, but by whom the fraud was committed, or what par- 
ticular acts of fraud were perpetrated, the record is silent. It is 
not sufficient to give a Court of Equity jurisdiction, much less to 
authorise it to interpose its strong arm of injunction, by making 
a general charge of fraud against a defendant. The complainant 
should state specific facts, that the Court may be enabled to judge 
whether the same constitute fraud. Story’s Eq. Plead, 211, sec- 
tion 251. 

The only charge which implicates Brown, the purchaser at 
sheriff’s sale, is that he “threw doubts upon the title of the de- 
fendant in execution.’””’ What did he do at the sale? Did he 
make false representations as to the defendant’s title, or did he 
state the truth in regard to it? There is no issuable fact, charg- 
ed by the complainant, in relation to the conduct of Brown at the 
sale. How could he come prepared at the trial, to prove he did 
not throw doubts upon the title, unless the complainant had al- 
leged what particular acts were done, or declarations made by 
him, at the sale, which had the effect to cast doubts upon the title. 
We forbear to express any opinion as to the validity ot the title 
of the defendant in execution, as shewn by the exhibits to the 
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complainant’s bill, as we are all of the opinion, the judgment of 
the Court below was properly exercised, in refusing to grant the 
injunction. Let the judgment. of the Court below be affirmed. 





_ [Apvams, Apw’r, &c. vs. Barrert.—The plaintiffin error, hav- 
ing joined issue upon the assignment of errors in this case, with a 
protestando against the sufficiency and completeness of the bill of 
exceptions, upon the ground that said bill of exceptions does 
not contain copies of the several pieces of documentary testimony 
mentioned therein, and also that the testimony upon interrogato- 
ries of the several witnesses who were examined by commission, 
is not copied into said bill of exceptions. 

The Court, upon argument heard, being of opinion that the ev- 
idence, as set forth in the bill of exceptions, is sufficient to enable 
the Court to understand fully and adjudicate correctly, the ques- 
tions presented by the bill of exceptions ; It is ordered, that the 
defendant in error take nothing by his said protestation, and that 
the same be set aside, and that the cause proceed as though no 
such protestation had been made.| 


No. 46.—James Apams, Adm’r of Rose, plaintiff in error, vs. 
N. Barrett, defendant. 


[1.] In Georgia, the person injured is not bound to prosecute the offender to 
conviction or acquittal, before he is entitled to bring an action for the civil in- 
jury, except in cases of treason,and of such crimes asare felonies by the Com- 
mon Law. 

[2.] Such crimes as, by the Common Law, are followed by judgment of for- 
feiture of lands or goods, or both, are felonies in England. 

[3.] Mayhem is not felony at Common Law, except by castration. 

[4.] When a contract which is illegal, or opposed to public policy, has been ex- 
ecuted, in whole or in part, and the parties are in pari delicto, neither a 
Court of Law nor of Equity will interpose to give relief to either party, but 
will leave the parties where they find them. 


In Equity, Upson Superior Court, tried before Judge Floyd, 
April Term, 1848. 
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The facts may be found embodied in the opinion of the Court. 






Cuappett & Harman, for plaintiff. 







Gipson, Por & Nisset, for defendant. 





Harman, for plaintiff in error, made the following mt and 
relied upon the following authorities : 










1st. A deed, the consideration of which, in whole or part, 
is the compounding or stifling a criminal prosecution for felony, 
is illegal and void. Story on Con. 507. 1 Story Eg. 300. 3 
Kelly, 176. 

A Court of Equity will entertain jurisdiction and direct the de- 
livery up, cancellation, or rescission of agreements, securities, 4 
deeds, or other instruments which are illegal and void. 2 Story’s 
Eq.5to 12. 1 Vesey § Beame, 244. 13 Vesey, 581. 11 Ib. 535. 

6 Ib.417. 1 Johns. Ch. R. 520-524. Drury on Inj. 10. 

Equity will, where discovery is sought as the means of obtain- 
ing relief, by delivery up or cancellation of the void instrument, 
for the purpose of preventing multiplicity of suits, make a decree 
for the relief sought. 1 Story Eq. 80 to 90. 

Equity will give relief to a party who is purticeps criminis in 
the illegal transaction, where the securities or other agreements 
are repudiated by the party on account of their being against 
public policy ; that the relief is asked by a particeps, is not ma- 
terial in Equity ; the reason is, the public interest requires relief — 
should be given, and is given the public through the party. 1 
Story, 300 to 305. 11 Vesey, 535. Doug. R.695, 97,98. 9 Ve- 
sey, 292 to 298. 3 Por.66 to 74,note 1. Cowp. 790. Eden R. 

190. R 

A party cannot sustain an action for a civil injury, until he has 
discharged his duty to society by bringing the offender to justice 
on the criminal side of the Court, (for a felony,) and until the of- 
fender is tried and either acquitted or convicted, his civil rem- 
edy is suspended. Chitty Crim. Law,4. 12 East, 409. 2 T. 

R. 751-6. 1 Hale, 546. 4 Bl. Com.363. Bac. Abrdg. Tresp. E. 
2 Trover, D. 
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By the Court—Niszet, J. delivering the opinion. 


This bill is filed by the administrator of Rose, and charges, 
that whilst in life, he had committed mayhem upon the person of 
the defendant Barrett, that prosecution had been instituted by 
Barrett, against him for the offence, and that suit for damages 
had also been commenced—that pending these proceedings, an 
agreement had been entered into between the parties for the set- 
tlement and abandonment of the prosecution—that in considera- 
tion of the abandonment of the prosecution, Rose had corruptly 
agreed to convey to the prosecutor, Barrett, a certain tract of 
land, and that in pursuance of the agreement, a deed to the land 
had been executed, and had come into the possession of Barrett, 
and that an action of ejectment had been brought, and was still 
pending in favor of Barrett, to recover possession of the land 
conveyed by the deed. Other matters are charged in the bill, 
but are not material to the points first to be considered. The 
bill prays a perpetual injunction of the action of ejectment, and 
that the deed be delivered up and cancelled. This prayer is pred- 
icated upon the assumption, that the contract under which the 
deed was made to Barrett, is illegal and void, as being against the 
laws and public policy’of the State, in this, that the consideration 
of said contract was mainly, if not solely, the compounding of a 
felony. The answer admits the facts generally, as stated 
in the bill, but denies that the consideration of the agreement was 
the abandonment of the prosecution, insisting, that the sole con- 
sideration was the settlement and dismissal of the civil action. 
It also states that the deed was duly delivered to the defendant, 
in pursuance of his agreement with Rose. Upon the trial, a good 
deal of testimony was introduced, to which it is unnecessary to 
advert. The errors complained of, grew out of the instructions 
of the Court to the jury, and his declining to instruct them, as re- 
quested by counsel for the plaintiff. The alleged errors in the 
bill of exceptions, and in the assignment, assume divers forms. 
They may be reduced to three. The great question in the 
case, grows out of the charge of the Court, which is in the fol- 
lowing words : “ Even admitting that you are of opinion that said 
deed was undoubtedly founded in part, or in the whole, upon a 
bad or illegal consideration, to wit: upon the consideration of 
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compounding, abandoning, or stifling the said criminal prosecu- 
tion; still, neither Rose, nor the complainant, his administrator, 
could upon such ground, maintain a Bill in Equity, to set aside 
such deed. The principle which governs in such cases, is, that 
Courts of Equity will not interfere actively, in favor of either 
party—neither in favor of the party executing the deed to set it 
aside, nor in favor of the party to whom it was executed to en- 
force it—that the Court will leave the parties as it finds them, 
as being both equally participants in the crime, and will not in- 
terfere to set aside the consequénces which spring out of that 
crime, and are tainted thereby.” To this charge the plaintiff ex- 
cepted. The other two points spring out of the following request 
of counsel for the plaintiff, to wit: “that the Court instruct 
the jury, that if they believe that the only consideration for the 
deed, was the settlement of the civil suit or suits; still, said con- 
sideration was bad and illegal, because by law the defendant, Bar- 
rett, was not entitled to bring and maintain his said suit, or suits for 
the civil injury, until he had prosecuted to an end, the indictment 
for mayhem. And if it was contrary to law and to the policy of 
law, to permit a party in a case like the one before the Court, to 
maintain a civil action for damages before prosecuting the crimi- 
nal offence to an end; it was equally contrary to the policy of 
the law, and illegal, to permit him, after having brought such in- 
admissible civil action, and settled the same for a stipulated com- 
pensation, to recover by the aid of law, the property or money 
which was the price of such settlement; and Equity, as well as 
law, will aid in preventing such a recovery, by setting aside the 
agreement, or deed on which such recovery was sought to be had, 
or the property sought to be conveyed.” 

The Court declined to give any direct charge upon this request, 
upon the ground that any such charge was unnecessary and un- 
called for by the pleadings, and to this refusal the plaintiff excepts, 
maintaining, that such a charge was called for by the pleadings, 
and maintaining the doctrine as expressed in the request. The 
Court, however, did instruct the jury, that if the law was, as 
claimed by the counsel for plaintiff in the above request, still it 
would not affect the decision of the case, because, upon that sup- 
position, Rose and Barrett were parties to a settlement and con- 
veyance, founded on an illegal consideration, and the Court would 
not interfere in favor of Rose, to set aside a conveyance, however 
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illegal, in which he and Barrett were equally participants in an 
illegal and inadmissible transaction. To which charge the plain- 


tiff also excepted. 
I shall consider these questions in the inverse order in which 


they are here presented. The last charge of the Court, which 
gave rise to the last exception, goes upon the assumption that 
the law is as stated by counsel for the plaintiff in his request. The 
proposition is, that a person injured by mayhem, is not entitled 
to sue for the civil injury, until he has prosecuted the offender to 
conviction or acquittal on the criminal side of the Court. Con- 
cede this to be true, then, says the Court, Barrett having sued 
Rose for damages, before prosecuting him to conviction or ac- 
quittal, and they having agreed to settle the civil suit, are equal- 
ly participants in an illegal transaction, and the Court will not 
lend its aid to Rose to set aside a conveyance made by him to 
Barrett, in consideration of such settlement. ‘This proposition of 
the Court is not the same with that stated by the counsel for the 
plaintiff. The counsel, after stating in his request, the rule of 
law, to wit: that Barrett, the person injured, is not entitled to 
sue civilly, until he has pursued the criminal prosecution to an 
end, proceeds to state, that if he does so sue, and compounds the 
civil suit, itis against the law and the policy of the law to permit 
him, (Barrett,) to recover by the aid of the law, the property or 
money which was the price of such settlement or compounding; 
and he farther proceeds to state, that Equity will aid in prevent- 
ing such recovery, by setting aside an agreement or deed made 
in pursuance of such settlement. The counsel, we think, has cor- 
rectly apprehended the law, as applicable to just such a settle- 
ment as the one supposed, and the Court has misapprehended it. 
If such a contract be void, (and it unquestionably would be upon 
the assumption granted,) for what reason is it void? Because it 
is founded on aconsideration, (to wit: the settlement of an illegal 
suit,) which contravenes public policy. The deed in this case, to 
be more specific, is void, because procured by Barrett by his own 
violation of a legal duty, and by his own violation of public policy. 
Against the law and against his legal duty he has sued for dam- 
ages, before prosecuting Rose to the end. The illegal suit is the 
consideration of the compromise, or I should rather say, the con- 
sideration grows out of the illegal suit. The deed is the fruit of 
his illegal act. Now, I think it clear, that if he proceeds at Law 
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to make that deed available, he would be successfully met by a de- 
fence, that the deed is void. Itis equally clear that Equity will 
not aid him to enforce it. It is a conceded point, I apprehend, 
that Equity will not lend her aid to enforce securities against law 
and public policy. See Howell, administrator, &c. vs. Fountain 
and others, 3 Kelly, 176. 

This, too, seems to me to be one of the cases in which Equity 
would interfere at the instance of Rose, to set aside this deed, be- 
cause he is not with Barrett, equally a participant in an illegal 
transaction. They are not in pari delicto. And itis upon the idea 
that they are, that I think the Court haserred. In what does the 
violation here, of the law consist? It consists in the sueing out 
of the action for damages against Rose, before prosecuting him to 
conviction or acquittal. Rose is no party to this transaction. It 
is done without his co-operation and against his consent. He has 
nothing to do with the guilt or crime of the suit. As tu that he 
is an innocent man. If a fraudulent combination with Barrett 
to defeat public justice, by suppressing a prosecution, by sueing on 
the civil side of the Court, and by then compromising the civil ac- 
tion, were proven, then the case would be very different. Then 
Rose would be in pari delicto. But very different is the case. 
No such collusion ig proven or can be inferred. From the illegal 
act of Barrett springs the deed. His own violation of a legal du- 
ty, is the basis of the settlement. The consideration of the deed 
is the abandonment of a suit brought without authority of law, 
by Barrett against Rose, not only without the consent of the lat- 
ter, but we are obliged to conclude, decidedly against his will. 
Rose, it is true, violated the law in committing the mayhem, but 
that offence does not enter into this transaction, For that he is 
accountable, wholly irrespective of this transaction. The settle- 
ment of the civil suit does not estop even Barrett from prosecu- 
ting him—certainly nobody else. How can he be said to be 
equal in crime with Barrett? How different is such a transac- 
tion from the compromise of a felony? There both parties unite 
to defeat the criminal justice of the State. There both parties com- 
bine tu stifle a prosecution, which is not only lawful, but which it 
is the duty of one party to push to a conclusion. Here al} that 
can be said of Rose, is, that he buys his peace from the conse- 
quences of an unauthorised civil suit. If it be said that crime at- 
taches to him in the settlement, because he was at first guilty of 
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a violation of law, in perpetrating the mayhem, I reply, I see not 
how that offence can be connected with this subsequent and in- 
dependent transaction. Butif in this way guilty, to what ex- 
tent? Surely not equally with Barrett. Suppose that in this 
case, (according to the assumption,) Rose had filed his bill to set 
aside this deed. Then the case would fall exactly within one of 
those classes of cases, where, Mr. Story says, Equity will interfere 
to set aside securities. Equity, says Mr. J. Story, will cancel 
agreements and other securities : 

1st. Where there is actual fraud in the party defendant, in 
which the party plaintiff has not participated. 

2d. Where there is a constructive fraud against public policy, 
and the party plaintiff has not participated therein, &c. ‘“ The 
two first classes of cases seem scarcely to require any illustra- 
tion. Since it is manifestly a result of natural justice, that a par- 
ty ought not to be permitted to avail himself of any agreement, 
deed or other instrument, procured by his own actual or con- 
structive fraud, or by his own violation of a legal duty or public 
policy, to the prejudice of an innocent party.” 2 Story’s' Eq. Ju. 
secs. 695, 695. So that upon this point, which is really an ab- 
stract point, we think the Court was wrong. 

The counsel for the plaintiff asked the Court to instruct the ju- 
ry, that a person injured by mayhem, is not entitled to sue for 
the civil injury, until he has prosecuted the offender to conviction 
or acquittal. This position was preliminary to the farther charge 
desired, and necessary to it. The farther charge, as we have 
seen, the Court gave, upon the supposition that counsel was right 
in the above position, declining to give any opinion upon that po- 
sition, because not made necessary, and not called for by the 
pleadings. We do not see that the whole, or any part of the 
desired charge, was made necessary by, or fairly grew out of 
the pleadings. The complainant’s prayer for the cancellation of 
the deed, is founded on the fact, as charged in the bill, that the 
consideration of the deed was the abandonment of the prosecu- 
tion, and onthat alone. The bill presents'no such point as the one 
propounded by the counsel, nor does the answer. It is the duty 
of the Court to instruct the jury, when requested, upon any point 
which is fairly made by the pleadings, or which appertains to the 
issues made. But it is no part of his duty to give opinions upon 
what are termed abstract questions of law, such as do not spring 
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legitimately out of the case. If it was, then might the circuit 
Judge be made amenable in each case, upon the whole science of 
the law, and this Court become at one sitting, a revisory tribu~ 
nal over all its alleged errors and imperfections. In declining ~ 
to charge, we do not think the Court erred. But in as much as 
this question was argued, and as counsel expressed a wish that the 
opinion of this Court should be had upon it, we are content to 
depart in this instance, from the usage of the Court, with a pro- 
test against the departure becoming a precedent. 

[1.] By the Common Law, in every case of treasonand felony, the 
civil remedy of the person injured is entirely suspended until he 
has endeavored to bring the offender to justice. The civil reme- 
dy is not destroyed or merged. For after the offender is con- 
victed, or acquitted without collusion, he may support an action 
for the same cause as that on which the prosecution was foun- 
ded. 12 Fast,409. 1 Hale, 546. 4 Bla. Com. 363. 2 T. R. 
751. 1 Chitty’s Crim. Law. 5 Bac. Ab. Trespass E. 2,and Tro- 
ver D. 

The reason of this rule is found in public policy in the 
necessity of bringing offenders to justice. The law makes it 
the interest as well the duty of the individual most affected by 
the violation of the Penal Law, to prosecute, and thus seeks to 
insure its enforcement. The rule is a salutary one, and it is very 
desirable that our Legislature should extend it to all offences 
made felony by our Statute, and to offences against the persons 
of slaves. It is unfortunately but too true, that men are content 
with a pecuniary compensation, and if they can get that, care 
comparatively little about the punishment of the wrong doer. 
The Common Law rule appliesto treason and felony only. There 
is no repeal of the Common Law in this particular in Georgia, so 
far as we are informed. So far, then, as concerns all offences in 
Georgia, which were felonies at Common Law, we hold that the 
civil remedy of the person injured is entirely suspended, until the 
felon is prosecuted to conviction or acquittal. The inquiry, 
then, is first what constitutes offences, felonies, by the Common 
Law, and secondly, was this offence, to wit ; mayhem, a felony at 
Common Law? If it was not, then Barrett, the person injured, 
was entitled to maintain his civil suit against Rose, before prose- 
cuting him to conviction or acquittal. — 

[2.] Without being curious as to the meaning and derivation 
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of the word felon, or stopping to detail the learning as to its origin, 
of Prateus, Calvinus, Sir Edward Coke and the rest, more pro- 
found than profitable, I adopt the view of Blackstone, taken 
from Sir Henry Spelman, to wit: that it is of feudal origin, and is 
derived from two northern words, fee, which signifies the fief or 
feud, and Jon, which signifies price or value. ‘Felony, therefore, 
is the same, (says Blackstone,) as pretiwm feudi, the consideration 
for which a mati gives up his fief; as we say, in common 
speech, such an act is as much as your life or estate is worth. In 
this sense it will clearly signify the feudal forfeiture, or act by 
which an estate is forfeited, or escheats to the lord.” 4 Bla. Com. 
95. Itis in this way that the learned commentator arrives at 
his definition of felony. His reasoning, however, is at fault in 
one particular, for that would imply that nothing is a felony, but 
that which works a forfeiture of lands. His definition, notwith- 
standing. is this, “an offence which occasions a total forfeiture of 
either lands or goods, or both, at the Common Law, and to which 
capital or other punishment may be superadded, according to the de- 
gree of guilt.” 4 Bla. Com. 94, 5. Forfeiture of land or goods, at 
the Common Law is, therefore, the test of what is felony, and to this, 
the books very generally assent. 1 Russel on Crimes, 44. 1 Hawk. 
c. 25,8.1. 2 Hume, App. 11,p. 129. Spelm. Gloss. Felon. 

[3.] We are now prepared for the enquiry, is mayhem a felo- 
ny! At Common Law, it was not, unless by castration. It was 
at one time of the degree of felony at Common Law, as the judg- 
ment was membrum pro membro according to the lex talionis. 
3 Inst. 118. 1 Hawk. Pls. of the Crown c. 55,8.3. 4 Blac. Com. 
206. 1 Russel on Crimes,719. This judgment went out of use, 
because the law of retaliation was found an inadequate rule of 
punishment, and because, upon a repetition of the offence, the 
punishment could not be repeated. The offence has been consid- 
ered in later times, as in the nature of an aggravated trespass, 
and the only judgment which now remains for it at Common 
Law, is fine and imprisonment. 1 Russel on Crimes, 719. 4 
Blac. Com. 206. 1 Hawk. P.C.112. 1 East, P. C.c. 7, 8.1, p. 
393. That mayhem by castration was considered felony, see 4 
Blac. Com. 206. Brac. Fol. 144. For mayhem at Common Law, 
there is no judgment of forfeiture, either of lands or goods, and 
therefore it was not at Common Law a felony, and not being a 
felony at Common Law, it is not one of those offences‘for which, 
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in Georgia, it is necessary for the injured party to prosecute the 
criminal to conviction or acquittal, before he 1s entitled to his ac- 
tion for damages. ' 

At different times, by Statute in England, different kinds of 
mayhem were made felonies—as cutting out the tongue, or put- 
ting out the eyes, by Statute 5 Henry 1V. Cutting offthe ear, by 
Statute 37 Henry VIII. and by Statute 22 and 23, Car. 2, known 
as the Coventry Act. Previous Statutes were modified or repeal- 
ed, and it was made felony to cut out or disable the tongue, put 
out an eye, slit the nose, cut off a nose or lip, or cut off or disable 
any limb, or member of any other person, with intent to maim or 
disfigure him. 

These acts were again modified or repealed by the later Stat- 
utes of the 7 and 8 George 1V. and 9 of George IV. which were 
themselves superseded by the Act of 1 Victoria, ch. 85. So that 
the Statute Law of England, as to mayhem, is now to be found, 
substantially, in the Act of 1 Victoria. None of the British Stat- 
utes upon this subject, passed anterior to our adopting Statute, 
are in force in Georgia, being superseded by our own code, 
which defines with minuteness what shall constitute mayhem, 
and prescribes its punishment.. By our Act defining felony, as 
used in the Penal Code, mayhem is a felony. But this definition 
does not in any way affect the rule I am considering. That rule 
has application alone to treason and felony, and such crimes only 
are felonies, as by Common Law are followed by judgment of 
forfeiture. Our Statute makes a number of crimes felonies which 
were not felonies at Common Law. Mayhem is one of them. 
It does not thereby bring mayhem under the rule, forthe rule re- 
quires a prosecution before the injured party can maintain a civ- 
il action, only of such offences as were felonies at Common Law. 
Mayhem is not a felony at Common Law, except in the one in- 
stance stated. So faras our Statute defining felony covers the 
same crimes that were felonies at Common Law, it affirms the 
Common Law; hence, we say, that in Georgia, offences which 
were felonies at Common Law, must be prosecuted to an end, 
before the person injured thereby can maintain his civil action. 
For the Act of 1 Victoria, see1 Russel’s Criminal Law, fifth Am. 
Ed. p. 721, 722. For the Georgia Statutes, as to mayhem and fel- 
ony, see Prince, 624, 625, and 621. 

[4.] I proceed now to the consideration of the main question. 
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The Circuit Judge charged the jury, that if they believed that 
the deed was founded, in part or in whole, upon a bad or illegal 
consideration, to wit, the compounding of a felony, the complain- 
ant could not maintain a Bill in Equity, to rescind it—that the 
principle which governs in such cases is, that Equity will not in- 
terfere in favor of either party, neither in favor of the party exe- 
cuting the deed to set it aside, norin his favor to whom it was 
executed to enforce it, but will leave the parties as it finds them, 
because they are in pari delicto. These positions we think in- 
controvertible. The Court goes upon the idea that this contract 
was executed by the delivery of the deed, and I proceed to show 
that it was executed, and if not fully executed, yetin part. That 
the delivery of the deed was to that extent an execution of the 
contract. We think it was fully executed, but if only in part ex- 
ecuted, that will be sufficient to sustain the judgment of the pre- 
siding Judge. We advert to the record to show what the con- 
tract was, and whether it was executed. It is not necessary to 
look to the evidence to determine whether the deed was executed 
in consideration of the abandonment of the prosecution—the evi- 
dence as to that is somewhat conflicting. Whether it was or not, 
was left to the jury to find. The opinion of the Court goes upon 
the supposition that the consideration of the deed was the composi- 
tion of the felony. The bill, and the answer, and the testimony, 
agree that it was stipulated between the parties, that the suits in- 
stituted by Barrett against Rose, for the injury done the former, 
should be settled,(whetier the suits include the criminal prosecution 
it is not necessary for me to inquire,) that in consideration of such 
settlement, Rose wasto convey to Barrett certain lands, with cer- 
tain guaranties, and Barrett .was to give to Rose a statement in 
writing that the suits were settled and abandoned. (There is con- 
flict as to the character of this statement, and as to whether the 
undertaking to give it was before or after the delivery of the 
deed, but that is not important.) And that in pursuance of the 
understanding, the deed to the lands was delivered to Barrett, 
and the statement given to Rose. The negotiations and the con- 
summation were conducted by agents of the parties. Now, here 
i3 a contract in the first instance, touching the settlement of these 
suits, which is executory. “An executory contract, (says Mar- 
shall,) is one in which a party binds himself to do or not to do a 
particular thing.” Fletcher vs. Peck, 6 Cranch, 136. The obli- 
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gations of the parties are reciprocal, Each has something to do, 
and one agrees not to do certain things. Barrett is not to pros- 
ecute the suits, and is to give a statement as evidence of such aban- 
donment, and Rose is to execute, in consideration thereof, a con- 
veyance to Barrett of certain lands. Each did what each assum- 
ed to do. The contract was, therefore, executed. Nothing re- 
mained for either to do. “A contract executed, (says the same 
great authority, in Fletcher vs. Peck,) is one in which the object 
of the contract:is performed.” Here the objects of the contract 
are performed. We think it was fully executed, aud if not fully 
executed, then as to the execution and delivery of the deed, pro 
tanto, it is executed. The only reply to this view of the subject, 
made by counsel, was, that the undertaking on the part of Rose 
to convey, is not complete until possession of the land is given. 
The old doctrine of corporal investiture, &c., has no force now, 
and a deed is a seisin in law. <A deed is a contract executed. 
Even if not recorded, it passes the title, as against the grantor, 
his heirs and devisees. 4 Kent, 456. The Supreme Court of 
the United States have determined that a grant from the State 
is a contract executed. They say, “a grant, in its own nature, 
amounts to an extinguishment of the right of the gaaptor, 
and implies a contract not to re-assert that right. A party is, 
therefore, always estopped by his own grant.” Fletcher vs. Peck, 
6 Cranch,136. In the case of the Inhabitants of Worcester vs. 
Eaton, this point is expressly adjudicated. “ A deed of bargain 
and sale, (says Parker, C. J.) signed, sealed, and delivered, ack- 
nowledged and recorded, is an actual transfer of the land to the 
grantee, as much as the delivery over of a sum of money, or of a 
personal chattel, is a transfer of either of those.” 11 Mass.373. It 
is therefore taken as a postulate, that the contract was execu-ed. 

It will also be conceded, that a contract for compounding a fel- 
ony is illegal and void, both because it is forbidden by Statute, 
and because it is immoral, and opposed to public policy. Prince, 
641. Collins vs. Blanton, 2 Wils.347. 3 Scott, 607. 3 Bing. n. 
230. 3B. & P.167. 5 Hast, 294. 16 Mass.91. 4 Mass, 373. 
9 Vermont, 23. 2 Southard, 470. 13 Wend. 592. 1 Bay, 249. 
Powell, 186. 3 Burrow, 1675. Story on Contracts, 128, 129. 

Nor does it admit ofa doubt, that neither party can go into a 
Court, for the enforcement of such a contract. The contract be- 
ing executory, neither party can be heard. Neither Courts of Law 
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nor of Equity, as a general rule, will give relief. So soon as it is 
made to appear that the contract is illegal, whether by the plaintiff, 
or in defence, the Courts will turn the parties from their doors. De- 
fence against such a contract is not allowed, through any regard to 
any rights of the defendant; the law has as little respect for him, when 
he isin pari delicto, as for the plaintiff. The defence is allowed, that 
through him the public policy may be subserved. The defend- 
ant comes into Court with a miserable grace, alleging his own 
violation of law, or public morality, or of the policy of the law, and he 
is tobe heard, only as an instrument, by which to work out the 
ends of that policy. And where either party, as Lord Mans- 
field phrases it, by accident, asit were, is in the position of defen- 
ant, itis better for him. ‘ Potior est conditio defendentis.” The 
case of Howell, Admr. vs. Fountaiy and others, decided by this 
Court, was a proceeding in Equity, to enforce an illegal contract. 
In that case, the principles which govern such proceedings, are 
briefly, but fully developed, as well as those, to some extent, 
which apply to this case. Upon this head, therefore, of this dis- 
cussion, I refer to that case, and the authorities there cited. 3 
Kelly, 176. That case, it is true, cannot be considered as a con- 
trolling authority in this, for this is not the case of a party who 
comes into Court to enforce an executory contract. Here a 
party, having executed his part of an illegal contract, invokes the 
aid of Chancery to revoke that execution, and by annulling the 
contract to place him in the position which he occupied before he 
entered into it. The principle which governs this case is this— 
if a contract is in violation of law, or of public policy, and the 
parties to it are im pari delicto, and it is executed, neither a 
Court of Law nor of Equity will interfere to relieve them, but 
will leave them where it finds them. I apprehend, that upon a 
careful review of the authorities, this rule will be found almost 
without an exception. Those cases which appear to be excep- 
tions—cases where Equity, with a view to public policy, will in- 
terpose to set aside securities founded upon illegal considerations, 
will be found to be cases, where the contract either remains ex- 
ecutory, or the parties are not in pari delicto. If the contract be 
executed, and the parties are equal in crime, the conclusion of 
the law is, that public policy is best promoted by non-intervention. 
I propose to test the truth of this rule by authority, first at Law. 
Whether the contract be executed by the payment of money, or 
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the delivery of goods, or the delivery of securities, the principle 
is the same. He can never recover either back again. “Buller 
writes as follows: ‘“ Where one knowingly pays money upon an 
illegal consideration, he is particeps criminis, and there is no rea- 
son he should have his money again, for he parted with it freely, 
and volenti non fit injuria. In such case, melior est conditio aefen- 
dentis, not because the defendant is more favored, but because 
the plaintiff must draw his justice from pure fountains. There- 
fore, though if A agree to give to B money for an illegal act, as 
if a wager be made on a boxing match, B cannot (though he do 
the act) recover the money by an action; yet if the money be paid, 
A cannot recover it back again.”  Buller’s N. P.131,132. Here 
is the whole doctrine fairly stated, If thecontract be executory, 
the parties cannot sue to enforce it—if executed, they are left as 
they are found. | The case of Collins vs. Blantern, is a leading 
case at law. Wilmot, C. J. lays down the rule in these words: 
“All writers upon our law agree in this, no polluted hand shall touch 
the fountains of justice. Whoever is a party to an unlawful con- 
tract, if he hath once paid the money stipulated to be paid in pur- 
suance thereof, he shall not have the help of a Court to fetch it 
back again. Youshall not have a right of action when you come 
into a Court of Justice in this unclean manner, to recover it back.” 
And with fervid indignation, the learned Judge exclaims: “ Pro- 
cul O! Procul este profani.” 2 Wils. 350. In Howson vs. 
Hancock, Lord Kenyon said: “ But there is no case to be found, 
where, when money has actually been paid, by one of two par- 
ties to the other, upon an illegal contract, both being particeps crim- 
¢mts, an action has been maintained to recover it back again.” 3 
T. R. 577. In Holman vs. Newland, Lord Mansfield is thus re- 
ported : “ The objection that a contract is immoral or illegal, as 
between plaintiff and defendant, sounds at all times very ill in 
the mouth of the defendant. Itis not for his sake, however, that 
the objection is ever allowed, but it is founded in general princi- 
ples of policy, which the defendant has the advantage of, contrary 
to the real justice, as between him and the plaintiff, by accident, 
ifI may so say. The principle of public policy is this; ex dolo, 
art non oritur actio, No Court will lend its aid to a man who 
founds his cause of action upon an illegal or immoral act. If, 
upon the plaintiff’s own stating, or otherwise, the cause of ac- 
tion appears to arise ex turpi causa, or a transgression of a posi- 
VOL. V. 53 





418 SUPREME COURT OF GEORGIA. 





Adams vs. Barrett. 


tive law of this country, there the Court says he has no right to 
be assisted, It is upon that ground the Court goes—not for the 
sake of the defendant, but because they will not lend their aid to 
such a plaintiff. So, if the plaintiff and defendant were to change 
sides, and the defendant was to bring his action against the plain- 
tiff, the latter would then have the advantage of it. f For, where 
both are equally in fault, potior est conditio defendentis.” Cowper, 
192. The leading case of Browning vs. Morris, is to the same 
effect, to which I shall have occasion to refer, with a view to 
another distinction. Cowper, 417. From these, the very high- 
est English authorities, (and they might be multiplied almost ad 
libitum,) I consider the principle settled there, that a Court of 
Law will-not disturb an illegal executed contract. The Ameri- 
can decisions, almost without variation, have followed those of 
Great Britain. I select one or two only, because of their perti- 
nence to this case. The case of Denton and wife vs. English, tried 
before the Constitutional Court of South Carolina, was trover for 
the recovery back again, of negroes given by bill of sale and de- 
livery of possession to a woman, in consideration of future illicit 
cohabitation. The Court denied the right of recovery. holding 
the contract, when executed, binding upon the donor, although it 
was against law, good morals, and public policy. -In that case, 
the distinction is taken distinctly, between executory and execu- 
ted contracts, Such contracts may be avoided by plea, when ex- 
ecutory, and attempted to be enforced, but are to remain intact 
when executed. There are exceptions, such as usury contracts, 
under Statutes, noted by the Court. Mr. Justice Johnson, de- 
livering the opinion of the Court, however, says: “ After a care- 
ful research, I have not been able to find a single exception in cases 
arising on Common Law principles, to the general rule, that when 
parties are in pari delicto, melior est conditio possidentis. And no 
possible case occurs to my mind, which would constitute an ex- 
ception.” 2 N. § McC.581. The next case which I quote, is In- 
hab.of Worc.vs. Eaton, determined by the Supreme Court of Mas- 
sachusetts. It is the case of a contract for compounding or pre- 
venting a prosecution for larceny, executed by a payment of 
land in the delivery of a deed. It is, in every principle involved, 
the case I am now discussing. The question made in that case 
was, whether the grantor could avoid her own deed, given for 
the consideration stated, by an entry, so as to give effect to a sub- 
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sequent deed made by her, bona fide, and for a valuable conside- 
ration. The Court, upon the principles which I have herein in- 
sisted upon, ruled that she could not. Parker, C. J. said, after a 
review of the authorities, “if then, the composition of a felony or 
larceny is an illegal consideration of any promise or obligation 
for money, the party claiming under such instrument, cannot en- 
force it in a Court of Justice, nor can the other party, if he has 
paid it, recover it back again.” The Chief Justice then notices 
a distinction sought to be made by counsel, between the payment 
of money under such a contract, and the conveyance of land, and 
declares that there is no foundation for it; holding that a deed is 
an actual transfer of land, as much as the delivery of a sum of 
money, or of a personal chattel, is a transfer of either of those. 
11 Mass. R.369. In support of the rule that a Court of Law 
will not interfere with an illegal contract executed, I refer to 
the following authorities: Budler’s N. P. 131, 2. 2 Wils. 347. 
6 D. & East, 61. 7 Ibid, 535,630. Doug. 470,697. Cowp.191. 
Cowp. 418. 1 East,94. 1 Com. on Cont. 30,46. 2 Ibid, 109. 
Powell on Contr. 1 Vol. 200. 4 T. R. 664. 2 Inst. 391. 7 
Bing.98. 10 B. & C. 684. 1 Wheat. Selwyn, 94, 5, note, 5th Am. 
Edit. 2 Bing. 250. 8 T. R.575,. 4 Taunt. 165. 3 T. R. 266. 
6 M. §& 8.290. 4 Ibid, 16. 3 Bos. §& Pul.35. 8 J. R.147. 11 
Mass. 368. 10 Ibid, 267. 4 Peters R.184. 2 N. & McC.581. 9 
Vermont R.310. 

Some of the authorities.in terms sustain the distinction be- 
tween contracts executory and executed. For caution’s sake, I 
repeat, that by drawing this distinction, I am not to be understood 
to say that the Courts will aid in the enforcement of an illegal con- 
tract. I mean to say, that if the contract be executory, and it 
appear by the plaintiff’s case, or the defence, that it is illegal or 
opposed to public policy, the plaintiff will be turned away, and 
it is virtually annulled in favor of the defendant, for the promo- 
tion of public policy. But if it be executed, then in no form, in 
favor of neither party, will the Courts disturb the status of the par- 
ties. Mr. Powell thus recognizes the distinction, “ although con- 
tracts or agreements respecting things which the law prohibits to 
be the subjects of contracts, create no rights, and consequently no 
obligations on either side, yet the law suffers them in some in- 
stances nevertheless, after they have been carried into execution, 
to prevail contrary to its prohibition; for being executed, they 
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are valid between the parties, although the law will not give its 
aid to assist either party in carrying them into execution ; for the 
parties are looked upon to treat together, as if there were no 
law about the matter, and so to renounce the benefits which 
might accrue by the law to either of them; and therefore, though 
they do ill to engage themselves, they ought, in conscience, to 
suffer their engagements, being executed, to continue in force, 
- and neither of them to break without the assent of the other.” 1 
Powell Cont. 200. 2 Comyn on Con. 109. Such is this author’s 
idea of the philosophy of the “ melior conditio possidentis.” So 
in cases involving no moral turpitude, and the contract is execu- 
tory, and the event has not happened upon which money is to be 
paid, the Courts have recognized the right of the party, upon no- 
tice, to repudiate it. By Buller, in Lowry vs. Bourdieu, 2 Doug. 
470. By Ld. Mansfield, in Walker vs. Chapman and Walter, 
Loft’s R. By Sir James Mansfield, in Auburt vs. Welsh, 3 Taunt. 
283. By Lord Alvanly, in Tappanden and others vs. Randall, 2 
Bos. & Pul.470. See also,1 Wheat. Selw. 94,’5, note. 

I come now, to show that the cases at Law, (and as we shall see, 
in Equity,) which seem to constitute exceptions to the general 
rule I have laid down, are not in fact exceptions, but are cases 
in which the parties are not ¢m pari delicto. One exception, it is 
said, for example, is found in usurious contracts ; an action lying 
in favor of the borrower, to recover back money paid as usurious 
interest. Upon usurious contracts the parties are not equal in 
crime. This matter is set at rest by Lord Mansfield, in two ca- 
ses, to wit, the cases of Smith vs. Bromley, Douglass, 696, and 
Browning vs. Morris, 2 Cowp. 790. In the latter case, his Lord- 
ship says, ‘the rule is im pari delicto potior est conditio defenden- 
tis, and there are several other maxims of the same kind. When 
the contract is executed and the money paid ix pari delicto, this 
tule certainly holds, and the party who has paid cannot recover it 
back. For instance, in bribery, if a man pay a sum of money 
by way of bribe, he can never recover it in an action, because, 
both the plaintiff and the defendant are equally criminal. But 
when contracts are prohibited by positive Statute, for the sake of 
protecting one set of men from another set of men; the one from 
their situation and condition, being liable to be oppressed or im- 
posed upon by the other, there the parties are not in pari delicto, 
and in furtherance of these Statutes, the person injured, after the 





DECATUR, AUGUST TERM, 1848. 421 - 


Adams vs. Barrett. 








transaction is finished and completed, may bring his action and 
defeat the contract.” He illustrates, in the case of the Statutes 
of usury, and says, “ these Statutes were made to protect needy 
and necessitous persons from the oppression of usurers and mon- 
ied men, who are eager to take advantage of others, whilst they, 
on the other hand, from the pressure of their distress, are ready 
to come into any terms, and with their eyes open, not only to 
break the law, but complete their ruin.’”’ Now, what I wish to 
be understood, is, that such are the cases, and such only, (where 
the parties are not in pari delicto,) in which money or any thing 
else, paid upon contracts illegal and against public policy, can 
be recovered; and that it is only to promote the policy of such 
Statutes, that Equity will interfere, (upon the score of public pol- 
icy,) to cancel securities. The case of Barrett & Rose, is not one 
of these cases ; for they are equal im crime, on a contract forbid- 
den by law, immoral and opposed therefore to public policy. 
See also, 1 Story’s Eq. Juris. sect. 302. Bosanquet vs. Dashwood, 
Cas. Temp. Talb. 39. Rawden vs. Shadwell, Ambler, 269, and 
Mr. Blount’s notes. 1 Fonbl. Eq. 6.1, ch. 4, sect. 8, note 12. 2 
Vesey, 156. 18 Vesey, 379. 11 Mass. 368. 

The plaintiff in error, however, plants himself upon equitable 
grounds, and says: First, Equity will upon principles quia timet, 
cancel bonds, notes and other securities. Now this ground ot 
Equity jurisdiction is not questioned. But the principles upon 
which that jurisdiction is founded have, I think, nothing to do 
with securities founded upon an illegal or immoral consideration, 
and therefore nothing to do with this case.. Those principles re- 
fer to cases, where a deed (for example) void for fraud, or which, 
being originally valid, has become functus officio, from any cause 
which renders it legally invalid, constitutes a cloud upon the 
plaintiff's title ; in such case, upon a proper case made, Equity, 
in the exercise of a preventive justice, will decree its cancella- 
tion. Story’s Eq. sects. 701, to 706. 3 Kelly, 423. 

Secondly, the counsel say, although Equity will not aid a par- 
ty to enforce an illegal contract, yet upon the ground of public 
policy, it will allow one who is ix pari delicto to be relieved when 
he comes into Equity to repudiate his contract. I might in reply 
to this proposition, refer to the doctrines herein held upon this 
subject, in Courts of Law. Is there any reason, why equity in 
this matter should grant relief greater and different from that 
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which law affords? Is there any reason of policy, why equity 
should in this particular. transcend the powers of a Court of Law ? 
The principles of Law, of Equity and policy, must be the same as 
to this question, in both jurisdictions. To my mind, this is an 
instance where the maxim, eguitas sequitur legem, applies with 
controlling force. ‘ 

But is this an application to repudiate a contract? If I am 
right in the conclusion that it is an executed contract, then it is 
not, but it is an application to relieve against the consequences of 
a contract consummated and extinct, and to be placed back, by 
the,strong arm of Chancery, to the condition the plaintiff was in 
before he made the contract. In cases where repudiation is al- 
lowed, the repudiation must be asked before the party has put 
himself without the repudiation limits, by performing the con- 
tract. In other words, so far as the position of counsel is at all 
sound, it applies to contracts that are still executory, or to such 
as those in which the parties are not equa/, as to crime. ‘Equity 
will no more interpose to disturb an illegal executed contract, than 
will Law ; it will leave the parties as it finds them, if they are in 
pari delicto. I venture to say, that in the whole range of the 
modern English and American Chancery decisions, there is not 
to be found one single case, where that Court has rescinded a 
deed, or re-called money or property, at the instance of a parti- 
ceps criminis, paid on acontract for compromising a felony—not 
one. Neither upon the ground of public policy, nor any other 
ground. The doctrine contended for by the able counsel for the 
plaintiff in error, does not extend to the repayment of money, or any 
thing else paid on the contract, except in case of usury contracts, 
and such as occupy a like position, as I shall now proceed to show. 
Judge Story lays down the general rule as follows: “ In general, 
(for it is not universally true,) where parties are concerned in il- 
legal agreements, or other transactions, whether they are mala 
prohibita, or mala in se, Courts of Equity, following the rule of 
Law, as to participators in a common crime, will not, at present, 
interpose to grant any relief, acting upon the known maxim, “ i 
pari delicto potior est conditio defendentis, or possidentis.” Story’s 
Eq. Jurisp. sect. 298. In anote to this rule, as laid down in the 
text, Mr. Story has this remark—“ the old cases often gave relief, 
both at Law and in Equity, where the party would otherwise de- 
rive an advantage from his iniquity. But the modern doctrine has 
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adopted a more severely just, and probably moral and politic rule, 
which is to leave the parties where it finds them, giving no relief 
and no countenance to claims of this sort.” Mr. Story states, in 
parenthesis, as above, that the general proposition is not univer- 
sally true, and illustrates the exception by reference to usurious 
contracts ; recognizing the doctrine of Lord Mansfield, in Smith 
vs. Bromley, and Browning vs. Morris. The exceptions, therefore, 
to the general rule, in Equity as well as at Law, grow out of ca- 
ses where the parties are not in pari delicto. He (Mr. Story) then 
proceeds to lay down the proposition upon which the plaintiff in 
error relies, as follows: “‘ But in cases where the agreements or 
other transactions are repudiated onaccount of their being against 
public policy, the circumstance that the relief is asked by a party 
who is particeps criminis, is notin Equity material. The reason 
is, that the puble interest requires that relief should be given, and it 
is given to the public through the party. And in these cases, relief . 
will be given, not only by setting aside the agreement or other 
transaction, but also, in many cases, by ordering a re-payment of 
any money paid under it.” Now, in the light of the rule estab- 
lished at Law, and of what Mr. Story says himself is the general 
rule, and what he also refers to as the exceptions, I inquire what 
public policy has he reference to? The answer is, to that public 
policy which Lord Mansfield explains as growing out of the Stat- 
utes of usury, and like Statutes. And what are the cases in which 
Equity will grant relief by ordering the re-payment of money ? 
Why, the cases growing out of such Statutes. It is not questioned 
but that usurious interest paid, may be recovered back again. 
This view of the text of Story is confirmed by his immediately 
following comments upon the doctrine of Lord Thurlow. That 
Chancellor had held, that ¢ a/l cases where money had been paid 
for an illegal purpose, it might be recovered back ; arguing that if 
Courts of Justice mean to prevent the perpetration of crime, it 
must be, not by allowing a man who has got possession, to re- 
main in possession, but by putting the parties back to the state 
in which they were before. Mr. Justice Story denies this doc- 
trine, and reasons cogently against it, and says, “ this is pushing 
the doctrine to an extravagant extent, and effectually subverting 
the maxim 7m pari delicto melior est conditio defendentis.” 1t must 
be conceded that Mr. Story is a little confused upon this subject. 
For, he still farther adds, “ relief is not granted where both parties 
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are truly in pari delicto, unless in cases where public policy would 
thereby be promoted.” It is much to be regretted that he had 
not explained more perspicuously, what are the cases in which 
public policy requires the relief to be granted. That he had ref- 
erence to that class of cases spoken of by Lord Mansfield, in 
Bromley vs. Smith and Browning vs. Morris, as not being cases 
where the guilt of the parties is equal, is proven in this, that 
those are the very Common Law authorities which he quotes to 
sustain his text. But if he intended to say, that relief would be 
granted in other than that class of cases, I am satisfied that it can 
only be done whilst the contract is unexecuted. The cases re- 
ferred to by Mr. Story from the Equity Books are, so far as I 
have been able to examine them, cases of unexecuted contracts. 
For the general rule, to-wit : that where parties to a contract, il- 
legal or immoral, are in pari delicto Courts of Equity will not 
interpose, but leave the parties where they find them, according 
to the maxim 7 pari delicto potior est conditio defendentis et possi- 
dentis, See1 B. Ch. R. 543,’7,’8. Jacob R. 67. 3 Vesey, Jr. 
R. 612. 5 Vesey, 173, 181,184. 7 16.469. 11 16.168. 18 Jb. 
379. Cas. Temp. Talb. 37. 10 Vesey, 366. Ambler,269. 3A. 
K. Marsh. 475. 4 Wash. C. O. R. 297. 2 Wash. C.C. R. 98. 
11 Wheat. 258. 7 Paige, 654. 4 Porter, 294. 2 Stewart, 175. 

In the case in 4 Porter, 294, the Supreme Court of Alabama 
expressly rule, that exceptions coming under the general rule, 
are cases founded on contracts violative of usury and gaming 
laws. Those are the cases, in the judgment of that Court, where 
public policy requires that relief should be granted. 

Let the judgment of the Court below be affirmed. 





No. 47.—Asner GuanTon, plaintiff in error, vs. Danreu Griges, 
defendant. 


[1.] Depositions taken by a student at law, of an attorney in the cause, and in 
the office and preseuce of the attorney, are inadmissible. 


[3.] A party who acquires title to a bill or note, by indorsement, delivery, or 
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otherwise, before due, but with express notice of any defect or incumbrance, 
is so far identified with the previous owner, that his declarations or admis- 
sions while owner, may be received in evidence against such party. 






[3.| A, the debtor of B, upon a negotiable note not due, is summoned by C, 
the creditor of B, to answer upon process of garnishment. B subsequently 
transfers the note to D, with express notice of the pendency of the garnish- 
ment: Held, that judgment against A, in favor of the attaching creditor, may 

be pleaded in bar of the suit of D, the assignee of the paper. 











Assumpsit—Troup Superior Court, May Term, 1848—before 
Judge Hint. 










This action was founded upon a promissory note, made and 
executed by the defendant to one Benjamin Keel, or bearer, for 
five hundred and fifty dollars, bearing date on the 29th day of 
September, 1839, and payable on or before the 25th day of De- 
cember, 1840. Before the commencement of this action, Seaborn 
J. Thompson siied out of said Court an action of assumpsit and 
bail, against one Martin Whatley, on the 21st January, 1840, and at 
the same time sued outa garnishment to the April term,1840, of the 
Superior Court of Troup county, and Dianna Griggs was serv- 
ed with a summons of garnishment in said case, on the day after 
the same was sued out. About the time of the suing out of the 
garnishment, plaintiff bought the note on defendant from said 
Martin Whatley, which was not then due. .The defendant not 
answering the garnishment at the April term aforesaid, the at- 
torneys of said Thompson obtained at said term a rule nisi call- 
ing upon her to answer. On the 26th day of September, 1840, 

she filed her answer, denying any indebtedness to said Whatley. 

At the October term thereafter, the attorneys for said Thompson 

filed their issue, alleging that at the time of the service of said 

summons,. Martin Whatley held the note aforesaid, and was in 

possession of the same for some time thereafter. At the October 

term 1841, said issue was tried, and the jury found a verdict 

against said defendant for the amount of the principal and inter- 

est due upon said note. 1t does not appear from the record, that 

the defendant joined issue in said case of garnishment. 

The plaintiff instituted his action aforesaid upon said notes, at 
the ———— term of said Court, 184-, and at the May term there- 
of, 1848, said cause came on finally to be heard upon the issue 
VOL. V. 54 
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made by the pleas of defendant, setting out the proceedings on 
the garnishment, former recovery, &c. 

Before the cause was submitted to the jury, the plaintiff's coun- 
sel objected to the execution and reading in evidence of the inter- 
rogatories of Isaac Wright, on the ground that they were taken 
in the office of defendant’s counsel, they being present, and a 
student of defendant’s counsel acted as commissioner, and made 
out the answers of the witness. The interrogatories were admit- 
ted by the Court. 

The plaintiff’s counsel read the note (as established) in evi- 
dence, and closed his case. The defendant’s counsel, after read- 
ing Isaac Wright’s testimony, offered Wm. L. D. Cook as a wit- 
ness to prove the sayings of Martin Whatley about the note, 
whilst in his possession, and a few days after garnishment was 
served; to which plaintiff objected, upon the ground that the de- 
fendant not having proved Whatley to be dead, he being a com- 
petent witness, his sayings ought not to be admitted in evidence. 
The Court admitted them, and the plaintiff excepted. 

The defendant offered to prove by Joseph Heard, and by the 
interrogatories of Russell Smith, the acts and sayings of Whatley 
on the day that the garnishment was served, to which plaintiff 
objected, upon the ground that the declarations of a person not a 
party, who is living, and a competent witness inthe cause, though 
against his interest at the time made, are inadmissible. The 
Court admitted them, and the plaintiff excepted. 

After the evidence was closed by defendant, the plaintiff in- 
troduced George W. Dallas to prove some discrepancy between 
the oral statements of Wright to the witness, his conversations 
with plaintiff, and his testimony as made by his interrogatories 
taken by defendant, and also the interrogatories of said Wright, 
taken by the plaintiff. After the cause was argued by plaintiff 
and defendant’s counsel to the jury, the Court charged the jury: 

That whether defendant put in a right and proper answer to 
the summons of garnishment, or whether she was guilty in filing 
said answer on the trial of the issue made thereon, of any laches 
or negligence, as the Court before whom it was tried had given 
judgment against her, that the jury, in the trial of this case, had 
nothing to do with that matter, to which plaintiff’s counsel ex- 
cepted. 

The Court charged the jury, that they had the right to judge 
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of the motives and feelings of witnesses, and if they believed that 
Dallas, acting as the friend of plaintiff, and taking an interest in his 
behalf, went to Wright’s, to get from him contradictory statements, 
that but little or no weight ought to be given to his testimony, to 
which plaintiff excepted. 

The Court also charged the jury, that if Glanton had notice of 
the pendency of the garnishment stated in defendant’s pleas, at 
the time he traded for the note, although it was not due, he was 
not entitled to recover—to which plaintiff’s counsel excepted, up- 
on the ground that the maker of a negotiable paperis not subject 
to garnishment before the note becomes due. 


Doveuerty, Sroxes & Prior, for plaintiff in error, cited— 


Tillinghast, Stark §; Co. vs. Walton, 5 Ga. Repts. 335. 2 U.S 
Dig. 280,2. Fitch vs. Chapman, 10 Conn. 8. Woodward vs. 
Paine, 15 Johns.493. Mima Queen vs. Hepburn, 7 Cranch, 290. 


Butu, for defendant in error. 


1. A new trial will not be granted because illegal testimony 
was admitted, if wholly irrespective of that testimony, there was 
evidence sufficient to justify the finding. 1 Kelly,580. 5 T. Rs 
426. 4 Wend. 485. 12 Wend. 41. 

2. If the Court admitted improper evidence of a fact, and in 
the subsequent progress of the trial, the opposite party prove the 
same fact, a verdict will not be set aside for the admission of such 
improper testimony. 7 Wend. 377. 2 Wend.361. Graham on 
N. T. 287. 

3 Declarations ofholders of bills and notes, made before the trans- 
fer, are admissible. 2 Ph. Ev.663. 1 Car.and Payne,145. Ib, 
232. Bailey on Bills, 503. 1 Ryan and Moody, 127. 2 Mce- 
Cord R., 241. 

4, A mere expression of opinion by the Judge, as to the weight 
of testimony, where the whole matter is left to the jury, is not 
such a misdirection as will set aside a verdict. Stell vs. Glass, 1 
Kelly, 475. 9 Bac. Abr. 591, 592,594. Jackson vs. Packard, 6 
Wend. 417. 

5. To entitle a party to a new tria} on account of the misdirec- 
tion of the Judge, his observations must not only be erroneous, 
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but such as were material, and affected the merits of the case. 9 
Bac. Abr. 593. 5 Ohio R. 509. 

6. A new trial will not be granted when the point of law on 
which the motion was founded, was not made and overruled at 
the trial. 9 Bac. Abr. 585. 8 Conn. 236. Ib. 472. 10 Conn. 
499. 

7. By going to trial on the plea, the plaintiff admits the plea 
to be valid, and after permitting testimony to be given in, and in- 
troducing testimony himself under the pleadings, he is not enti- 
tled to have the judgment reversed, because the Judge submit- 
ted to the jury the very issue made up by the counsel on both 
sides, and agreed by them to be submitted to the jury. Meyer 
vs. McLean,1 John. R. 509. 8S. C.2 John. R. 182. 


By the Court—Lumrxin, J. delivering the opinion. 


' The record in this case presents three questions of interest to 
the profession, as well as to the parties. 

1st. Is the deposition of a witness, taken by a student at law 
as commissioner, in the office of the attorney inthe cause, who is 


present at the time, admissible ? 


2d. How far are the admissions or decJarations of the assignor 
of a chose in action, made while he is holder, evidence against his 
assignee, and all claiming under him ? 

3d. A, the debtor of B, upon a negotiable note, not yet due, is 
summoned by C, the credltor of B, to answer upon the process of 
garnishment. B subsequently transfers the note to D, with no- 
tice of the pendency of the garnishment; will the attachment 
lien of C, the creditor, be-protected against D, the holder of the 


paper ! 

[1.] As to the competency of the testimony of Wright. At 
Common Law, no testimony of witnesses is admissible, un- 
less they are present and testify viva voce, and may be cross-ex- 
amined by the adverse party. As this rule, adhered to without 
exceptions, would sometimes produce injustice, by excluding tes- 
timony material to the issue, because the witnesses living without 
the jurisdiction of the Court would not voluntarily, and could not 
be compelled to appear, and aged and infirm, and transient per- 
sons would be unable to do so—depositions are admitted in cer- 
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tain cases by our Statutes, when taken pursuant to a commission 
issuing from the Court, where the cause is pending. 

How well do Courts and counsel know that taking of testimo- 
ny by deposition, is at best but a very imperfect way of arriving 
at the truth. It has been successfully resorted to, ten thousand 
times, to defeat it. Every precaution should, therefore, be ta- 
ken to guard against abuses. Evenas early as Peacock’s case, (9 
Jac. ( Coke’s R. 271), it was holden, “ that commissioners to exam- 
ine ought to be indifferent and by all means to express the truth.” 
In that case, Peacock the witness, being examined, would have 
declared all the truth, but J. H. a commissioner for the plaintiff, 
held him strictly to the interrogatories, so as the truth could not 
appear, and this was holden by the Lord Chancellor and the two 
Chief Justices, the Chief Baron and all the Court of Star Cham- 
ber, a great misdemeanor, per quod justitia et veritas suffocan- 
tur, It appears also, from the report, that the commissioner du- 
ring the examination, held consultation with the plaintiff, who 
was in another room, and it was holden by all the Court, that a 
commissioner, before publication of the depositions, ought not to 
discover to any of the parties the matter thereof, nor after he has 
commenced taking the testimony, should he farther confer with 
the parties, in order to get new instructions, and if he did, such 
conduct was a great misdemeanor and punishable by fine and 
imprisonment ; ‘for,’ say the Court, “if such thing should be 
suffered, perjury would abound.” J. H. was put forth of the 
commission of the peace, and the Attorney General was requi- 
red to prefer an information against him. 

In the case of Robert Walton, usee, §c. vs. Tiliinghast, Stark 
& Co. decided at the recent term of this Court, at Americus, and 
not yet reported, it was held, that the clerk of the attorney in 
the cause could not act as a commissioner. 1 find that opinion 
very fully sustained by the Lord Chancellor in Shaw vs. Lindsey, 
15 Ves. 380. And I refer to it to show how vigilant Courts of 
Justice have ever been to guard the integrity of this species of 
testimony. 

A motion was made bythe defendant before publication in this 
cause, that depositions taken by commissioners, executed in Scot- 
land, should be suppressed, as having been brought before the 
commissioners ready prepared ; the witness being also agent to 
the plaintiff inthe cause. Sir Arthur Pigott and Mr. Bell, in sup- 
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port of the motion, observed, that if this can be done, there can 
be no check upon the examination of witnesses in this Court. 
Sir Samuel Romily, Mir. Hart,and Mr. Coke, for the plaintiff, op- 
posed the motion, distiuguishing this as merely the effect of the 
inadvertence of the commissioners, not as the instance of deposi- 
tions upon leading interrogatories, the fault of the party. The 
Lord Chancellor referred to a case in which depositions were sup- 
* pressed, on the ground that the commissioners employed the clerk 
of one of the parties, as their clerk, How much stronger the ob- 
jection, had the clerk of the party acted as commissioner. 

In this case, said Lord Eldon, “ there is every reason to believe 
that these commissioners taking the examination of this witness, 
thought they were acting rightly, and though I have no reason 
to think the effect will be to produce any different testimony from 
the witness, yet I am bound to suppress the deposition. Al/ 
Courts of Justice are extremely anxious to secure the pure examina- 
tion of witnesses, by not permitting that mode of examination which 
would lead to infinite mischief.” 

It is wovihy of notice, that the Chancellor declared that it was 
not only competent for the commissioner himse}f, to testify to any 
irregularit} attending the examination, but that the Court would 
act, even where the fact is brought to its knowledge, through an 
eaves-dropper. 

Questions analagous to the one under consideration, have been 
repeatedly before the Courts of this country, and the uniform 
practice has been to reject depositions whenever the commission- 
ers did not stand wholly indifferent between the parties, or if 
they were in any other way subject to just suspicion. 

In Smith vs. Huntington, i Root, 226, upon objection made, a 
deposition, drawn up by one Ambrose Spencer, agent for the 
plaintiff, was ruled out by the Court. And in Griswold vs. Gris- 
wold, 1b, 299, a deposition was offered, which was first drawn up 
by the plaintiff, copied by another person, and sworn to with 
some additions made by the Justice. It was ruled out, except 
that part added by the Justice. The deponent, after attempting 
to give her deposition, became faint and exhausted, in consequence 
of which, the taking was postponed until the next evening, and 
in the meanwhile, the party procuring it to be taken, requested 
C, who resided in the same house with the deponent, to write her 
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deposition from time to time, as she was able to give it, which © 
accordingly did, in the absence of the adverse party, and his coun- 
sel and of the magistrate ; it was held that C, in this transaction, 
was the agent of the party requesting it, and that the deposition 
so taken, was inadmissible. Allen vs. Rand, 5 Conn. 322. 

In a case of alimony, Smith vs. Smith, 2 Green, 408, a deposi- 
tion was offered by the libellant, which had been given before 
Ayer, Esq. It was proved by the respondent, that this mag- 
istrate had on a prior occasion, during the pendency of this cause, 
acted as the attorney of the libellant, at the taking of other depo- 
sitions, before another magistrate, and that he had also been a 
witness for the libellant at the trial. The Supreme Court of 
Maine rejected the deposition, observing, that it was evident from 
these facts, that he was not free from bias in the cause, and there- 
fure, not a suitable person to take the testimony of witnesses. 

The deposition in Addleman vs. Masterson, 1 Penn, R. 454, 
was taken under the following circumstances, as appears from 
the examination of Mr. Orbison, who executed it: “I wrote it at 
the place designated; I have not a distinct recollection whether 
Justice Still was in the room all the time or not; I remember 
he was in some of the time ; no one appeared on the part of the 
plaintiffs ; one of the Addlemans was there ; 1 was requested by 
Messrs. Potter and Blanchard. to attend to it; I was concerned 
in a former suit with Mr. Riddle as counsel for the defendant; 
Mr. Addleman spoke to me, and said he would pay me if I would 
go and assist him to take this deposition; I did so;. he never 
paid me anything, and I do not consider myself as engaged in this 
cause, as counsel. I did appear as counsel in the cause, and 





my name is marked.” 

The Court suppressed the deposition, to which opinion the 
counsel for the defendant took a bill of exception. 

By the Supreme Court—‘“ the rejection of the deposition of 
John Cannon was proper. It is immaterial whether Orbison was 
concerned in the conduct of the suit or not, as it appears he was 
specially employed to take the deposition of the witness. There 
is as much danger from testimony taken under such circumstan- 
ces, as when the attorney is retained generally, for the trial of 
the cause. Nor could it have altered the case if Orbison had been 


specially authorised to write the deposition. It is not competent 
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for the Justice to make the attorney of one of the parties his 
clerk, to take a deposition, unless with the express consent ofthe 
other party, or in the presence of his attorney, and acquiesced in 


by him.” ; . 

So in Patterson vs. Patterson’s administrator, 2 Penn. R. 200. 
That part-of the deposition which was in the hand writing of the 
agent, or attorney of the party, was not allowed to be read, al- 
though an agent of the other party was present, and cross-exam- 
ined the witness, after having objected to his competency, on the 
ground of interest. And the Court say, that it makes no differ- 
ence whether he was retained generally, in the cause, or was em- 
ployed merely for that particular service. 

In Summers vs. M’ Kim and another, 12 Serg. and Ravwl. 405, 
in the same State, it was held that a deposition, drawn up private- 
ly by one of the counsel in the cause, from the mouth of the wit- 
ness, and afterwards sworn to before a Justice, under a rule to 
take depositions is not admissible in evidence. It was further 
held, that the deposition ought to be reduced to writing, from the 
mouth of the witness, in the presence of the Justice. 

Chief J. Tilghman, in delivering the opinion of the Court, says, 
“one of the exceptions taken to the evidence, involves a_ princi- 
ple of great.importance in practice, and I am glad that an oppor- 
tunity is offered the Court of settling it. And although the 
character of the counsel in the present instance, (as did the char- 
acter of the counsel in the late case referred to, as wellas in the 
one now under discussion,) “puts him above all suspicion of un- 
fair dealing, yet it would be a practice of most dangerous tenden- 
cy, if depositions so taken were to be admitted as evidence. 
The counsel of the party producing the witness, is the last per- 
son who should be permitted to draw the deposition, because he 
will naturally be disposed to favor his client, and it is very easy 
for an artful man to make use of such expressions as may give a 
turn to the testimony, very different from what the witness inten- 
ded. The rule of Court is, that the deposition should be taken 
before a Justice. It ought, therefore, to be reduced to writing, 
from the mouth of the witness, in the presence of the Justice, 
though itneed not be drawnby him. And in case-of difference of 
opinion in taRing down the words of awitness, the Justice should 
decide.” 

How often in this State, has this statutory rule been disre- 
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garded, and the witnesses been permitted to produce their an- 
swers already written out, to be qualified tomerely by the commis- 
sioners! Thisis wrong in principle, and mischievous in practice. 
1 Harr. Ch. 360. Ambler, 252. Mss. opinion cited by Lord El- 
don, in Shaw vs. Lindsey, 15 Vesey, 383. 5 Mass. Rep. 219. 

In Bean vs. Quimby, 5 New Hamp. R. 98, the question was, 
whether a deposition taken beforethe uncle of the plaintiff, ought 
to have beef permitted to go to the jury. On that question, the 
Court said they had no doubt. The invariable rule by which this 
Court is governed in the admission of depositions is, not to receive 
any which have not been taken fairly and with the utmost good 
faith, before a veritable magistrate, and at a proper time. 

The inference from the authorities would seem to be, that not 
only relationship by consanguinity or affinity, and that of attor- 
ney and client, would disqualify a commissioner, but that the rule 
is much broader, and that commissioners, like jurors, should be 
free from all impressions and influences. For the time being, 
they discharge Judicial functions. They should not be under 
the power, nor owe suit or service to either party. 

We esteem it a great defect in our law, providing for the tak- 
ing of testimony by commission, that it does not require notice 
to be given to the opposite party of the time and place of its exe- 
cution. 

We hold, then, that His Honor, the Judge, erred in not reject- 
ing the testimony of Wright, taken by the defendant. But shall 
we, on that account, send the cause back? Wethinknot. It has 
been often decided thatalthough the Court errs in refusing to nonsuit 
the plaintiff, still, if the evidence which ought to have been given by 
the plaintiff, is given in the course of the trial, a new trial will not 
be granted because of such error. Graham on New Trials, 287. 
That principle is applicable here. Both parties examined Wright 
upon interrogatories. The witness proves the same facts, sub- 
stantially, in both sets. Repudiate, then, altogether, his testimo- 
ny as taken by Mrs. Griggs, and still it is in proof, from his ex- 
amination, taken and read on the trial, at the instance of the 
plaintiff, that Glanton had explicit notice of the pendency of the gar- 
nishment before and at the time he traded for defendant’s note. 

[2.] How far shall Glanton, the plaintiff, be affected by the ad- 
missions and declarations of Martin Whatley, as testified to by 
Smith and others, made while he was the holder of the note. As 
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a general rule, the acknowledgements of an immediate party toa 
suit are admissible as evidence against him. For the same rea- 
son, it is competent to give in evidence the statements of the 
owner of property, emanating from him while in possession. And 
the elementary writers lay it down, that the same property, af- 
terwards coming to another by descent, devise, right of represen- 
tation, sale, or assignment, in a word, by any kind of transfer, 
whether it be the act of the law, or the act of the parties, wheth- 
er the subject of the transfer be real or personal estate, cor- 
poreal or incorporeal, choses in possession or choses in action, 
the successor is said to claim under the former owner, and what- 
ever he may have said affecting his own rights before parting 
with his interest, is evidence equally admissible against his suc- 
cessor, claiming from him either immediately or remotely. And 
that in this instance it makes no difference, whether the declarant 
be alive or dead, for, though he be a competent witness, and pres- 
ent in Court, still his admissions are receivable. This doctrine 
it is suggested, proceeds upon the idea that the present claimant 
stands in the place of the person from whom his title is derived: 
has taken it cum onere ; and as the predecessor might have taken 
a qualified right, or sold, changed, restricted, or modified an ab- 
solute right, and as he might furnish all the evidence necessary 
to show its state in his own hands, the law will not allow third 
persons to be deprived of that evidence, by any act of transfer- 
ring the right to another. Declarations made by the predeces- 
sor are a part of the res gesta, whether accompanied with acts of 
possession or forbearance ; so much so, indeed, that they might 
be, for many purposes, evidence in his own favor to fortify his 
claims, but above all, to weaken or contract it. Cowen & Hill’s 
notes on Phil. on Ev. Notes, 452, 481. 

The foregoing doctrine applies to real estate, not only as be- 
tween ancestor and heir, devisor and devisee, but also between 


grantor, bargainer, and vendor, and grantee, bargainee, and ven- 
dee. 14 Mass. R. 245. 7 Con. R. 319. 27. R.55. 3 N. 4. 
Rep. 487. 1 Watts R. 154. 11 Wend. 536. 4 Johns. R. 230. 
4 Serg. §& Rawle, 174. 3 Conn. 286. 2 Penn. R. 706. 2 
Haywood R. 287. 5 Cowen’s R.123. 1 Bailey’s R.62. 3 Johns. 
R. 499. 2 Dall.93. 3 Harris § Johns. Rep. 410, 426. 3 Rawle, 
437. 5 Serg. §& Rawle, 295. 1 Bailey, 101. 9 Serg. & Rawle, 
4 


47,53, 4,5. 4 Peters,1. 6 Ib. 598. 5 Yerg. 217. 
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The same rule extends to personal property, whether in pos- 
session or in action, and whether transferred by operation of the 
law or the act of the parties. 1 John. R.340. 5 Pick. R. 410. 
11 John. R.185. 3 Rawle, 438,451. 5 Green. 105. 3 Lou. R. 
707. 2 Call, 275. Kirby, 60. 7 Harr. and John. 147. 7 Mon- 
roe, 97. 3 Murph. 150. 2 Camp.92. 1 Bing.45. 1 Harp. R. 
374. 2 Verm. 309. 

So as to choses in action, the principle is universal, that the de- 
clarations or admissions of the assignor, made while -he is the 
holder, are evidence against the assignee and all claiming under 
him, if made before assignment. And the only qualification, as 
remarked by the able and indefatigable editors of the work al- 
ready quoted, lies in bills of exchange, and promissory notes, 
With regard to negotiable papers, the true distinction is, “ that 
if a party acquires a bill or note by delivery, or indorsement, or 
otherwise, after it is due, or dishonored, or with notice, or with- 
out consideration, or in any other mauner which deprives him of 
the character of a bona fide holder, he is so far identified with 
the previous owner, that his declarations while owner, may be 
received against such party. But if the latter is a bona fide hold- 
er in the due. course of trade, he cannot be touched by such de- 
declarations. JV. 481, p.668, C. and Hs, Phillips. 6 Dow. and 
Ryl. 379. 4 Barn. and Cress, 325. 1 Barn, and Adolp. 89. 1 
Starkie’s Rep. 59. 2 Ib. 42. 2 McCord, 214. 3 J. J. Marsh. 
622. 2 McCord, 457. 1 Yerg. 203. 

Having thus stated, as compendiously as possible from this trea, 
tise on evidence, the elementary rules respecting this interesting 
branch of the law, and subjoined the leading cases in support of 
them, let us apply them briefly to the point before us. 

Isaac Wright, in the interrogatories read by the plaintiff, was 
asked, whether he was present when Glanton purchased the note 
of Dianna Griggs, from Martin Whatley. It he did not know 
that Mrs. Griggs was garnisheed, and if he did not inform plaintiff 
of that fact before he purchased the paper, and to state Glanton’s 
reply? To which he answered that he was present when the 
transfer was made, that he notified Glanton of the pendency of the 
garnishment against the maker, Mrs. Griggs, at the instance of 
Seaborn J. Thompson, and that Glanton replied that “he did 
not care, garnishment or no garnishment, he would buy the 
note.” 
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It being thus made to appear that Glanton had express notice 
of the attachment lien, he cannot disconnect himself from the pre- 
vious title of Whatley; on the contrary, he standsin privity with 
him, and is bound by his declarations as well as his acts, made 
before he parted with the paper. But for this proof, having tra- 
ded for the note before due, he would have been independent of 
the former holder, who transferred to him the note; neither could 
the declarations of Whatley have been used in derogation of his 
rights. As itis, he took the note, cwm onere, nor ishis claim par- 
amount to that of the attaching creditor. 

[3.] It remains to notice shortly, the other question presented 
in the record, namely: who has the prior and better right to this 
debt owing by Mrs. Griggs ? Thompson, the attaching ereditor, or 
Glanton, the holder? Our opinion has been already pretty strong- 
ly intimated. IfGlanton, under the circumstances, stands in the 
place of Whatley, and of the truth of this proposition, there 
would seem to be no doubt—the conclusion is inevitable. He 
took and holds the note in subordination to the lien, previously 
acquired by the levy of Thompson’s attachment. This was the 
decision of the high Court of Errors and Appeals of the State of 
Mississippi, in Peck vs. Webber, 7 Howard’s R. 658. 

The same doctrine was maintained in Rockwood vs. Varnum, 
17 Pick. Rep. 289, in a proceeding under the trustee process of 
Massachusetts, which is very similar to our garnishment acts. 
Indeed, we consider this point free from difficulty. We are 
clear that Glanton, the assignee, took subject to the incumbrance 
over this debt. That he bought the title of his vendor with all 
its defects. That he is not protected by thelaw merchant. That 
he claims under Whatley. That being privy in estate, he is in 
law, Whatley himself. 

There were several other exceptions to the charge of the Court, 
but as they involved no matters of general interest, we have deem- 
ed it unnecessary to advert to them, further than to say, that we 
see no cause of complaint against the instructions tothe jury. On 
the contrary, we belieive that the case was fairly and correctly 
submitted. 

The judgment is therefore affirmed. 
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No. 48.—Epmunp Buake, plaintiff in error, vs. BigzLow and 
others, defendants in error. 


[1.] According to the provisions of the Bankrupt Act of 1841, where a bankrupt 
has obtained his certificate of discharge under that Act, it was held conclusive 
evidence, of itself, of such bankrupt’s discharge from all debts, contracts and 
other engagements, existing at the time of such discharge, unless the same 
shall be impeached for fraud, &c., in the manner specified by the Act. 


[2.] A judgment creditor does not obtain aspecific lien, upon the equitable es- 
tate of his debtor, by the return of an execution unsatisfied ; but by the com- 
mencement of a suit in Equity, after the execution has been so returned. 


Bill and demurrer, tried before Judge Fioyp, in Bibb Superior 
Court, July Term, 1848. 


This was a bill in Equity, at the instance of Bigelow and others, 
judgment creditors of Blake, for the purpose of subjecting cer- 
tain trust property, filed in the Court below against said Blake, 
and Nathan H. Beal, and Samuel R. Blake, as trustees of Blake 
and wife, under articles of marriage settlement, for which see 3 
Kelly’s R. 345. The bill set forth the marriage settlement, and 
charged that it conveyed to Edmund Blake, such an interest as 
that their judgment lens, either in Law or Equity, attached to 
it ; and that their liens were not divested by the decree of bank- 
ruptcy and discharge ; which by their bill, they aver to have been 
awarded to said Blake, by the proper Court, subsequently to the 
rendition of their judgments. And the complainants insist, there- 
fore, that the interest of Blake in said property, should be sold for 
their benefit, and pray a decree of sale accordingly. 

To this bill Blake and his trustees demurred. 

lst. Generally, that there is no cause of equity made by said 
bill. 

2d. The bankruptcy of Blake, and his decree of discharge, al- 
leged in said bill, effectually bars their suit. 

After argument, the Court below overruled the demurrer, and 
the counsel for Blake and the trustees excepted. 


S. T. Barey, for plaintiff in error. 


Powers & Waitt e, for defendants in error. 
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By the Court—Warner, J. delivering the opinion. 


In Blake vs. Irwin, 3 Kelly, 345, we held the interest which 
Edmund Blake took under this marriage contract, was not liable 
to be seized and sold by the sheriff, under an execution at Law, 
and could only be reached by his creditors in a Court of Equity. 
The complainants, as judgment creditors, have now filed their 
bill to subject this equitable interest to the payment of the judg- 
ments. It appears, on the face of the bill, that Blake has obtain- 
ed his certificate of bankruptcy, since the rendition of the judg- 
ments against him. The defendants demurred to the bill, in 
the Court below, for want of equity, which demurrer was 
overruled. Whereupon the defendants excepted, and now as- 
sign for error here: First, because the Court erred in ruling 
and deciding that the said act of bankruptcy did not discharge 
said Edmund Blake from said debts. Second, because the Court 
erred in deciding that the /ien of the judgments of the complain- 
ants on said equitable interest, was still subsisting and binding on 
said property, notwithstanding said Act of Bankruptcy, and said 
Blake’s certificate of discharge thereunder. Both these grounds 
will be considered together. 

[1.] The 4th Section of the Bankrupt Law of 1841, provides 
that every bankrupt who shall comply with the requisitions of 
that law, shall be entitled to a full discharge from all his debts, 
(unless a majority of his creditors shall file their written dissent 
thereto,) and a certificate thereof shall be granted to him by the 
proper Court accordingly, and that such discharge and certificate, 
when duly granted, shall, in all Courts of Justice, be deemed a 
full and complete discharge ofall debts, contracts, and other en- 
gagements of such bankrupt, which are proveable under this Act, 
and shall and may be pleaded as a full and complete bar, to all 
suits brought in any Court of judicature whatever, and the same 
shall be conclusive evidence of itself, in favor of such bankrupt, 
unless the same shall be impeached for fraud, &c. The second 
section of the Act excepts from its operation the lawful rights of 
married women, or minors, or any /iens, mortgages, or other secu- 
rities on property, real or personal, which may be valid by the 
laws of the States, respectively. 

The certificate of the bankrupt is made conclusive evidence 
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in all Courts of Justice, of a full and complete discharge of all 
debts, contracts, and other engagements of the bankrupt, uzless 
impeached for fraud, ec. A judgment isa debt of record, and 
consequently the defendant, Blake, was discharged from the pay- 
ment of all judgments obtained against him, prior to ls obtain- 
ing his certificate of bankruptcy. By the laws of this State, how- 
ever, judgments create a /ien on the property of the defendant, 
from their date, and are within the exceptions of the Bankrupt 
Act. Did the judgments obtained agaivst Blake, prior to his 
discharge, create a lien upon the equitable interest held by him 
under the marriage contract, now sought to be subjected by the 
[2.]complainants? A judgment creditor does not obtain a specific lien 
upon the equitable estate of the debtor, by the return of an exe- 
cution unsatisfied, but by the commencement of a suit in Equity, 
after the execution has been so returned. Edmeston vs. Lyde, J 
Paige’s Ch. Rep. 637. Weed ws. Pierce, 9 Cowen’s Rep. 728. 
Hendricks vs. Robinson, 2 Johns. Ch. Rep. 312. Inasmuch as the 
judgments against Blake were obtained before his certificate of 
bankruptcy, and do not create any specific lien, upon the equita- 
ble interest held by him, under the marriage contract, which this 
bill seeks to subject, we think the Court below erred in its judg- 
ment, in overruling the demurrer on the grounds as stated in the 
bill of exceptions. 

In disposing of this case, we have been somewhat embarrass- 
ed by an amendment which has been sent up with the record. 
The counsel for the plaintiff in error insists that it was offered 
after the judgment of the Court overruling the demurrer; and 
has never been allowed by the Court. While the counsel for 
the defendant in error contends it was offered and allowed by 
the Court to be incorporated as a part of the original bill, There 
is an acknowledgement of service of the amendment, by the So- 
licitors of Blake and wife, with the following reservation: “ Not 
admitting the legality of said amendment, nor the right to amend 
atthis time.’ On looking into the record, we do not find any or- 
der of the Court, authorising the amendment to be made. We 
shall therefore remand this case back to the Court below, with 
instructions to order the bill to be amended, as the complainants 
shall be advised, without prejudice to the rights of the defendants. 





